CASES ARGUED AND: DETERMINED 


IN THE 


Supreme Court of Georgia, 


AT ATLANTA. 


OCTOBER TERM, 1885. 
i 


Present—JAMES JACKSON, . + « « « « Cnrer Justice. 
SAMUEL HALL, ...... + « ASSOCIATE ‘ 
M.H.BLANDFORD, .... . AssocraTE “ 


Sarpe vs. SMITH. 


It was held in the case of Bush vs. Lester, 55 Ga., 579 et seq., that the 
amending act of congress of March 3, 1873, was not successful in 
making unconstitutional provisions of state laws a part of the sys- 
tem of bankruptcy. Therefore, a debt made prior to the constitu- 
tion of 1868 could subject a homestead granted thereunder by the 
state law, and could also subject it, though the exemption was 
made by the bankrupt court. 


October 13, 1885. 


Bankruptcy. Homestead. Constitutional Law. Be- 
fore Judge Hutcuins. Walton Superior Court. February” 
Term, 1885. 


A fi. fa.in favor of R. M. Smith vs. C. H. Shipp was 
levied on certain land, and Shipp interposed a claim 
thereto as an exemption set apart-to him in bankruptcy. 
By agreement, the case was tried by the presiding judge, 
without a jury, on an agreed statement of facts, in sub- 
stance, as follows: The debt to Smith was contracted in 
v. 76-1 
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1862, reduced toa gold basis February 21, 1867, and judg- 
ment was obtained thereon in August, 1872. In 1873, the 
defendant was adjudicated a bankrupt, and afterwards was 
discharged. The plaintiff never proved his debt in bank- 
ruptcy. The land levied on was set apart as a homestead 
by the ordinary under the constitution of 1868, and after- 
wards was set apart as an exemption in bankruptcy, as be- 
ing the homestead allowed by the state constitution of 
1868. 

The presiding judge held the property subject to the 
fi. fa., and the claimant excepted. 


James F. Rogers, for plaintiff in error. 


Ray & Waker; McHenry & McHenry, for defendant. 


Jackson, Chief Justice. 


This case is fully covered by the ruling of this court in 
Bush vs. Lester et al., 55 Ga., 579, 582-3. This court 
there followed Chief Justice Waite (in re Daniel Deckert, 
10 Bank. Reg., 1) in holding “that the amending act of 
March 3, 1873, was unsuccessful in making unconstitu- 
tional provisions in state laws a part of the system of 
bankruptcy.” It was the unanimous opinion of the court 
then, and it not being requested to be reviewed now, and 
the Supreme Court of the United States not having decided 
the contrary, so far as we know, this court, as now organized 
in its personnel, must follow that case. The debt having 
been contracted prior to the constitution of 1868, could not 
have been defeated by a homestead under it by the state 
law; and that ruling being that the effort of congress to 
defeat it by the amending act of 1873 is inoperative, the 
court below was right to find the homestead subject to the 
debt, though the exemption of the property was made by 
the bankrupt court. 

Should this court be requested to review the case cited, 
and those following it, it may be done; or should the Su. 
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preme Court of the United States uphold the act of March, 
1873, as controlling in cases like this, of course this court 
will yield to its decision. 

Judgment affirmed. 


WHITE vs. Hanp et al. 


1. The verdict is supported by the evidence. 

(a ) One of the parties to a contract cannot rescind it without the 
consent of the other, except for the non-performance of his cove- 
nants. In this case, the defendant substantially complied with 
his contract. 

. [fit be true that the court omitted to give in charge an appropriate 
and pertinent principle of law, the party complaining should have 
called his attention to the omission, and then, if he refused to give 
it, there would have been ground for alleging error. But such an 
omission does not appear to have been made, from a consideration 
of that portion of the charge brought up in the record. 

. There is no error specially alleged in the charges excepted to in 
the fourth and fifth grounds of the motion, and they are unobjec- 
tionable. 

October 13, 1885. 


New Trial. Charge of Court. Contracts. Rescission. 
Before Judge Brown. Lumpkin Superior Court. April 
Term, 1885. 


To the report contained in the decision, it is only neces- 
sary to add the following: 

Mrs. Mary E. White filed her bill against N. H. Hand 
et al. to obtain a rescission of a sale of certain lands sold 
by Hand to her husband, who was her agent, and to en- 
join a sale of suck land for the unpaid balance of the 
purchase money, part of it having been paid. It was al- 
leged that Hand had failed to perform his covenants; that 
neither she nor her agent had ever, been in possession, but 
that Hand had, at all times, exercised control, and that he 
had committed divers acts of waste thereon by entering 
and cutting ditches to put down new pipes for conveying 
water to mineral lands owned by him and others. 
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Hand denied any violation of his covenants or any acts 
of waste. He alleged that the land sold was valuable only 
for mining purposes; that it could not have been mined 
without the use of water from the pipe; that the laying of 
new pipe increased the water facilities and added to the 
value of the lot for mining; and that the water supply 
was a leading inducement to the purchase. He offered 
to specifically perform the contract. 

The jury found that, on payment of the balance of the 
purchase money within forty days, Hand should make a 
deed to the complainant ; and that, in default of this, the 
land should be sold, Hand’s claim paid and the balance 
paid to the complainant. She moved for a new trial on 
the following grounds: 

(1), (2.) The verdict is contrary to law and the evidence. 

(3.) The court erred in failing to charge the jury that 
if they believed from the evidence that the defendant, N. 
H. Hand, had forfeited his contract with the complainant, 
then the jury would be authorized to decree that said 
Hand should pay back to complainant the money paid on 
the contract. 

(4.) The court erred in charging the jury as follows: 
“Tf there was a certain specified size of pipe mentioned 
in the contract—that is, if the contract specified the size 
that:the pipe should be, of course, then Mr. Hand would 
not have the right to increase the size of the pipes; but if 
nothing at all-about the size of the pipes was specified in the 
contract, then they had a right to put in a new pipe of the 
same size, or a little larger size, and that would not amount 
to a forfeiture of the contract; and if there was nothing 
in the contract about the pipes, but White knew of the 
pipe line being there, and bought with that knowledge, 
and recognized Hand’s right to keep it there, then any 
little increase in the size of the pipes, which did not affect 
the property, would not amount to a forfeiture of the con- 
tract.” 

(5.) The court erred in charging the jury as follows 
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“ Now, the court charges you that, if Mrs. White, the com- 
plainant in this bill, furnished her husband, G. W. White, 
with money, and sent him down here to purchase property 
either with her money or with that he brought with him, 
or an additional amount that he paid afterwards for her, 
that made her husband her agent; and if he came down 
here and made the contract, although he might make the 
contract in his own name, if it was her money, he was act- 
ing as her agent, and it would, in fact, be her contract, 
and what he did would bind her in any matter within the 
scope of his authority; and if he came here and purchased 
this property and paid $500.00 down, and agreed to pay the 
balance within thirty days, with the understanding that 
the $500.00 was to be forfeited ifthe balance was not paid 
within thirty days, and if the balance was not paid within 
thirty days, then Mr. Hand had a right to refuse to make a 
deed at all and to keep the $500.00. But if he afterwards 
did receive more of the money—if he afterwards received 
$1,000—then the contract would stand good. They could 
no longer treat the $500.00 as forfeited, but would be 
bound to make a title to the land upon the payment of the 
balance of the purchase money. And if Mr. White bought 
this property on his own account, and Mrs. White after- 
wards assumed the payment of the money and agreed to 
hold the trade as hers and paid $1,000 on the contract, she 
could not sue for and recover back the amount so paid, 
provided Hand complied with his part of the contract.” 

The motion was overruled, and the complainant ex- 
cepted. 


Wier Boyp; M. G. Boyp, for plaintiff in error. 


W. P. Prices, for defendants. 


Hatt, Justice. 


The object of this suit is to rescind a contract for the 
sale of the mineral lands mentioned in the bill, by the de- 
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fendant, Hand, to George W. White, the husband and 
agent of complainant, and to recover the sum of $1,500 
which she paid on account of the sale. By the terms of 
the agreement, the first payment of $300, made at the ex- 
ecution of the agreement, was to be forfeited, unless $2,500, 
the remainder of the purchase price agreed on, was 
promptly met at the time when it fell due. Then for the 
first time it was disclosed to Hand that White was acting 
as agent for the complainant, and that the money advanced 
did not belong to him, but to his wife, who recognized the 
agency of White, adopted his contract and expressed her 
willingness to carry it into execution; she paid .at that 
time $1,000, leaving a balance of $1,500 to be provided 
for ata day mentioned between the parties, and Hand 
executed a deed as an escrow and delivered it to a third 
party to be turned over to her when the remaining $1,500 
was paid. This engagement was not met, and the deed 
was never delivered to her. By subsequent negotiations be- 
tween the parties the time for the payment of this balance 
was again extended This latter agreement was not com- 
plied with, and the amount was not paid. The complain- 
ant had never undertaken in writing to assume her hus- 
band’s obligation. Hand brought suit against the husband 
and recovered a judgment for the balance duc on the con- 
tract, and then filed and had recorded a deed to White for 
the lands sold, and proceeded to levy thereon an execution 
issuing from the judgment thus obtained, when the 
complainant filed her bill for the purpose of arresting the 
levy and restraining the sale thereunder; that the land 
might be held up to answer any decree she might obtain 
for the money advanced and paid by her, upon the rescis- 
sion of the contract. She insisted that she was entitled 
to this decree, because Hand had failed to perform his cov- 
enants; that neither she nor her agent had ever been in 
possession of the lot; that Hand had all the time cxer- 
cised control over them; that he had committed divers 
acts of waste thereon by opening ditches and sluice-ways, 
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etc., for the purpose of putting down new pipes for convey- 
ing water over the land for mining purposes on other land 
belonging to him, or in which he and others were largely 
interested. It is not alleged, however, that she ever 
sought to take possession, and that her efforts to do so 
were resisted or objected to by Hand. 

In his answer, Hand denied these various acts of waste; . 
he stated, however, and introduced proof to show, that at the 
time White purchased, there was piping on the land, of 
which White was fully cognizant; that the land was valu- 
able only for mining purposes, and that the minerals in it 
could not have been mined without the use of the water 
from this pipe run, and several witnesses testified that 
the existence of this pipe enhanced the value of the land 
for the use to which it was intended to be put, and 
the ability to procure water therefrom was one of the prin- 
cipal inducements to the purchase. He admitted that he 
had entered on the land, taken up the old and put down 
larger piping, thereby increasing the facilities for furnish- 
ing a supply of water to those working mines on the land, 
White, who all the time acted as plaintiff's agent, not ob- 
jecting thereto, and being doubtless apprized of what was 
transpiring. Hand submitted his entire willingness to 
perform specifically the contract in favor of complainant, 
upon receiving the balance of the purchase money due 
him, with interest on the same. 

The jury found that there should be a specific perform- 
ance of the contract; that Hand, upon receiving $1,500 
with interest thereon within forty days, should convey to 
complainant the land, or in the event she failed to make 
the payment within the time prescribed, the land should 
be sold, and after paying Hand’s debt and the cost, the 
balance, if any, should be turned ovér to the complainant. 
A decree was entered in accordance with the verdict, and 
a new trial was moved by complainant, upon various 
grounds, which was refused, and she excepted and brought 
the case to this court. 
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1. The two first grounds of the motion, to the effect that 
the verdict was contrary to law and evidence, etc., are 
manifestly insufficient, in view of the testimony in the case, 
to authorize our disturbance of the verdict ; in fact, we are 
of opinion that it was in accordance both with law and 
evidence; that it carried out fully the intention of the 
parties, and carefully guarded and protected their rights. 
That one of the parties cannot rescind a contract without 
the consent of the other, except for the non-performance 
by him of his covenants, is established doctrine. Code, 
§2860. There has been in this case a substantial compli- 
ance on the part of Hand with every obligation and un- 
dertaking in the agreement; indeed, we are satisfied that 
his conduct throughout the transaction has been marked 
both by forbearance and liberality. 

2. There is nothing in the third ground of the motion. 
If true that the court omitted to give in charge an appro- 
priate and pertinent principle of law, the party complaining 
should have called his attention to the omission, and then, 
if he refused to give it, there would have been ground for 
alleging error. But we are inclined to think, from an ex- 
amination of that portion of the charge brought up in the 
record, that there was no such omission as that embodied 
in this ground. 

3. There are no errors specially alleged in the charges 
excepted to in the fourth and fifth grounds of the motion. 
In our opinion, they are not open to objection. They are 
not merely hypothetical, without evidence to support them, 
as was so zealously and plausibly urged by the experienced 
and able counsel for the plaintiff in error. On the con- 
trary, they seem to us to cover every aspect of the case 
and to have been strictly confined to the facts in proof. 
As full justice has been done to the parties by this trial, 
and as another would not likely result in a different find- 
ing, itis time that the contention between them should 
end. It is neither good policy nor sound law to encour- 
age the continuance of strife. It is better to agree with 





OCTOBER TERM, 1885. 


Hines vs. Beers et al. 


an adversary quickly while you are in the way with 
him. 
Judgment affirmed. 


Hines vs. Beers et ail. 


It furnished no ground for enjoining an execution issued upon a 
common law judgment, that the plaintiff in the common law suit 
had possession of certain books and accounts which the defend- 
ant was unable to obtain until the trial of the case; that he did 
not have time to examine the books before the trial; that he has 
since examined them and finds that the plaintiff is indebted to 
him a much larger amount than the judgment which such plaintiff 
obtained against him; and that the plaintiff is insolvent. If the 
defendant in the common law suit did not have time to examine 
the books when they were produced at the trial of the action at 
law, he should have applied to the court for further time for that 
purpose. A very strong case should be made to warrant a court 
of equity in interfering with a judgment at law by the process of 
injunction. 


November 17, 1885. 

Equity. Injunction. Judgments. JLaches. Before 
Judge Wiis. Harris County. At Chambers, July 2, 
1885 


Reported in the decision. 


J. M. Mosrey; L. L. Sranrorp; A. A. Dozier; C. J. 
THorntTon, for plaintiff in error. 


Henry P, Cameron, for defendants. 


BLANDFORD, Justice. 


The plaintiff presented a bill in equity praying an in- 
junction against an execution issued upon a common law 
judgment which defendant had obtained against him, and 
the only ground upon which he bases his claim for relief 
is that Beers had possession of certain books of account, 


— 
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which he was unable to obtain until the trial of the case 
at law, and he did not have time to examine the books 
before the trial; that he has since examined them, and 
finds that Beers is indebted to him six hundred dollars, a 
much larger amount than the judgment which Beers ob- 
tained; and that Beers is insolvent. The chancellor re- 
fused the injunction, and he excepts, and assigns as error 
the refusal to grant the injunction. 

We think the chancellor did right to refuse the injunc- 
tion under the allegations in plaintifi’s bill. If the com- 
plainant did not have time to examine the books when 
they were produced at the trial of the action at law, he 
should have applied to the court for further time for this 
purpose, which would have doubtless been granted, if the 
facts and circumstances had warrantedit. A very strong 
case should be made to warrant a court of equity to inter- 
fere with a judgment at law by the process of injunction; 
no such case is made by plaintiff’s bill. 

Judgment affirmed. 


M. M. & C. C. Puittirs vs. W. H. & W. L. Dean et al. 


In May, while a crop was growing, the owner made a contract of sale 
of ‘‘five bales of white lint cotton, each bale weighing five hundred 
pounds, of the first pickings of the cotton crop now planted and 
in a growing condition.’’. Certain cotton was picked, but before 
it was ginned and packed, so as to be taken possession of by the 
vendecs, a judgment antedating the contract was levied on it: 

Held, that the cotton was subject to the levy. 

(a.) It is unnecessary to decide whether the contract was a mortgage 
or a bill of sale. : 
(b.) This case differs from that of Scolley vs. Pollock, 65 Ga., 339. 

There the growing crop was sold in July, and possession was taken 
of at least a part of it; here the cotton was not conveyed asa 
growing crop; no particular field or number of acres or of pounds 
of cotton in gross to be made out of it was specified; but the sale 
was of bales of cotton. Some of the principles of that case are 
doubted, and will hardly be extended beyond the facts thereof or 
similar cases. 
October 13, 1885. 
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Sales. Title. Crops. Before Judge Brown. Cobb 
Superior Court. March Term, 1885. 


Certain fi. fas. in favor of W. H. & W. L. Dean et al. 
against John and Alfred Pickens were levied on certain 
cotton, which was claimed by M. M. & C. C. Phillips, un- 
der a paper in the form of a bill of sale, the body of which 
was as follows: 


‘*This billof sale . . . . witnesseth thatthe said parties of 
the first part, for and in consideration of the sum of two hundred 
dollars in provisions and supplies furnished by the said parties of 
the second part to the said parties of the first part, to enable them to 
make and grow a crop in said year 1884, on the land of the said M. 
M. & C. C. Phillips, in the said county of Cobb, have granted, bar- 
gained, sold and conveyed, and do, by this billof sale, grant, bargain, 
sell and convey unto the said M. M.& C. C. Phillips the following 
property, to-wit: Five bales of white lint cotton, each bale weighing 
five hundred pounds, of the first pickings of the cotton crop now 
planted and in growing condition by the said John and Alfred Pick- 
ens, on the land of the said M. M. & C. C. Phillips, in said county of 
Cobb, the cotton being of the crop of cotton of the year 1884, now 
planted and being cultivated by the said Pickenses on the land of 
the said M. M. & C. C. Phillips. And in consideration of the pro- 
visions and supplies, the said parties of the first part agree to pick, 
gin and bale said five bales of lint cotton, and deliver the same to 
said M. M.& C.C. Phillips, at Acworth, Ga., on or before October 
15th, 1884.”’ 


The case was carried from the justice’s court to the su- 
perior court by appeal, and was submitted to the presid- 
ing judge on an agreed statement of facts, the only part 
of which necessary to be set out are as follows: The sup- 
plies were furnished at the time and after the paper was 
executed, but before the maturity of the crop. The judg- 
ments were older than the paper. The cotton levied on 
was from the first picking, and was not sufficient to pay off 
the debt tothe claimants. The cotton was in the posses- 
sion of the defendants when levied on. One of the claim- 
ants testified that the parties understood and intended that 
the paper should be a bill of sale to secure the debt for 
the provisions and supplies. 
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The court held the property subject, and the claimants 
excepted. 


J. J. Nortucutr; W. J. Winy, for plaintiffs in error. 
J. E. Mozetry, for defendants. 
Jackson. Chief Justice. 


Whether the paper be a bill of sale or a mortgage, in the 
view we take of this case, is immaterial. What was sold 
or mortgaged, is the question. The contract shows what 
it is. It is “five bales of white lint cotton, each bale 
weighing five hundred pounds of the first pickings of the 
cotton crop now planted and in growing condition,” etc. 
It is not the growing crop which was sold, but that part 
of it which was matured and turned into five bales of cot- 
ton, of a certain weight. Before it was ginned and packed, 
so as to be taken possession of by the claimants, the plain- 
tiffs in execution levied on the cotton in seed, gathered but 
not ginned and packed, and the judgment thus seizing the 
matured crop antedated the bill of sale. 

The whole case on law and facts was submitted to Judge 
Brown, who held it subject. We do not see how he could 
have held otherwise. The moment this cotton was gath- 
ered and housed, it became liable to seizure by the sheriff 
uncer the ji. fa., and was so seized, and the claim was in- 
terposed by the purchasers of five bales of cotton to be made 
out of it. They contracted for the five bales in May, 1884, 
while the crop was growing, but they bought no specific 
amount of the growing crop as a growing crop,—no partic- 
ular field or number of acres or of pounds in gross to be 
made out of or on it; but they bought the bales of cotton. 
So that they bought and were to get part of a crop only 
when and after it was subject to levy and sale; they had 
no right of possession till then ; but then a higher right had 
seized it ; before they could take it into possession, a higher 
right to seizure fastened upon it, and the judgment which 
authorized the seizure was dated a year or so before 
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This case is wholly unlike the case of Scolley vs. Pol- 
lock, 65 Ga., 3839. There the growing crop was sold in 
July and claimant took possession of part of it at least by 
plowing and working it after he bought it. This crop, thus 
bought and paid for and partly worked by claimant, was 
levied on when gathered, or part of it was, when it was 
held that the title was gone by the sale out of defendant 
in fi. fa., because at the time that the growing crop was 
sold, it could not be levied on. 

We were asked to review that case, but it is unneces- 
sary, as we think it differs widely from this. Some of the 
principles therein expressed, however, are doubted, and 
will hardly be extended beyond the facts therein, or simi 
lar facts to them. 

Judgment affirmed. 


THE Georgia RaILRoaD vs. Brrp. 


[Jackson, C. J., did not preside in this case, on account of providential cause.] 


Where it was proved that a cow was killed by a railroad train, this 
imposed on the company the burden of showing that it was in the 
exercise of all ordinary and reasonable care and diligence, or that 
the damage was caused solely by the negligence of the owner of 
the cow, or to diminish damages, that both were at fault. Negli- 
gence is a question for the jury, and the issues thus presented neces- 
sarily depend upon facts. Therefore, where the plaintiff obtained 
a verdict on the appeal trial in a justice’s court, and the defendant 
carried the case to the superior court by certiorari, if the judge 
sustained the certiorari, it was proper to order @ new trial and not 
to finally dispose of the case. 


October 20, 1885. 


Railroads. Damages. Negligence. Certiorari. Be- 
fore Judge Cops. Clarke Superior Court. May Term, 1885. 


Reported in the decision. 


Jos. B. Cummine ; Geo. D. Tuomas, by brief, for plaintiff 
in error. 
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No appearance for defendant. 


Hatt, Justice. 





The defendant in error brought suit in a justice’s court 
against the Georgia Railroad and Banking Company for 
damage done in killing her cow by the running of its loco- 
motive and cars, and upon the trial, on the appeal in that 
court, she obtained a verdict; the company sued out a certio- 
rari Which was sus‘ained, and a new trial ordered by the 
judge presiding in the superior court. It appears from the 
facts set forth in the petition for certiorarz,and by the return 
of the magistrate thereto, that the killing of the animal by 
the running of the locomotive, etc., of the company, together 
with the value of the cow, was proved. The defence set 
up was that the agents of the company were, at the time, 
in the exercise of all ordinary and reasonable care and 
diligence. The judge, in the exercise of his discretion, 
awarded a new trial, but the company insisted that he 
should have gone further, and made a final decision in the 
case without sending it back to the justice’s court, which 
he declined, and the company excepted, and brought the 
case to this court for review. We are satisfied that the 
error complained of and corrected was not merely an error 
of law that must finally govern the case, and agree with 
the judge that there were questions of facts involved, and 
that he had no power to give it the direction asked. Code, 
§4067 and citations; 65 Ga., 754; 68 Jd., 650; 69 Jd., 841. 
Proot of the killing, which was ample in this case, imposed 
upon the company the burden of showing that it was in the 
exercise of all ordinary and reasonable care and diligence, 
or that the damage was caused solely by the negligence oi 
the owner of the cow, or that both she and the company 
were at fault,in which latter event the recovery was to be 
diminished in proportion to the default attributable to her. 
Code, §§3033, 3034 and citations. Negligence is a ques- 
tion for the jury, and the issues thus presented necessarily 




















OCTOBER TERM, 1885. 15 
Mitchell vs. Bradberry. 


depend upon facts. There is, therefore, no error in the 
judgment excepted to. 
Judgment affirmed. 


MITCHELL vs. BRADBERRY. 


While it might have been a good ground for challenging jurors ina 
justice’s court, before the jury had been empanelled, that the 
names of some of the jurors were not on the list of names of jurors 
furnished by the jury commissioners to the clerk of the superior 
court, yet where no objection was made before the trial, and no 
ruling was made thereon, it cannot be taken advantage of by cer- 
tiorari after verdict. 


October 13, 1885. 


Jury and Jurors. Justice Courts. Certiorari. Before 
F. F. Junan, Esq., Judge pro hac vice. Gwinnett Supe- 
rior Court. March Term, 1885. 


_ Reported in the decision. 


C. H. Brann, by Harrison & Prepress, for plaintiff in 
error. 


No appearance for defendant. 
BLANDFORD, Justice. 


The defendant in error brought his action against plaint- 
iff in error in a justice’s court to recover damages by rea- 
son of the fact that the plaintiff in error had killed, or 
caused to be killed, certain sheep, which sheep had broken 
into Mitchell’s field, the same not being enclosed by a 
lawful fence. The justices rendered judgment in favor of 
Bradberry. Mitchell appealed toajury. On the trial before 
the jury, there was no objection made to the justices 
as to how the jury was constituted, and no judgment of 
the justices rendered theréon. The jury found for Brad- 
berry, and Mitchell filed his petition for certiorari, in which 
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he alleged that the jury was illegally made up, because, as 
he alleges, the names of some of the jurors who tried the 
case were not of those on the lists of names of jurors 
furnished by the jury commissioners to the clerk of the 
superior court. 

This might have been good cause of challenge to such 
jurors as had not been returned by the jury commissioners, 
if the same had been made to the court before the jury 
had been empanelled, but it cannot be taken advantage 
by certiorari, when the justice’s court had rendered no de- 
cision or judgment thereon. By section 4049 of the Code, 
it is declared that a writ of certiorari will lie for the cor- 
rection of errors by justices of the peace. By the act of 1850 
(Code, §5052), it is enacted, when either party in any cause 
in a justice’s court . . . shall bedissatisfied with any 
decision or judgment in such cause, such party may apply 
for and obtain a writ of certiorari by petition to the supe- 
rior court, in which petition he shall plainly and distinctly 
set forth the errors complained of. There being,no errors 
alleged as having been committed by the justices of the 
peace, the application for certiosrart was properly dis- 
missed. The verdict of the jury was fully sustained by 
the evidence. 

Judgment affirmed. 


Davis vs. THE State oF GEORGIA. 


Where a burglary has been committed, and a short time thereafter 
some of the property which was in the house broken open before 
and at the time of the burglary, is found in the possession of the 
accused, if the possession of the property is not accounted for, 
this affords a presumption of guilt. 

(a.) There was no-error in the charge, and the verdict was sustained 
by the evidence. 

November 17, 1885. 


Criminal Law. Burglary. Before Judge Witu1s. Mus- 
cogee Superior Court. November Adjourned Term, 1884. 
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Blount vs. The State of Georgia. 
Reported in the decision. 


J.G. Moore; Hatcuer & Peasopy, for plaintiff in error. 





Tuos. W. Grimes, solicitor general, by W. A. LirtLe: 
J. M. McNett, for the state. 


BLANDFORD, Justice. 





The plaintiff in error was indicted, tried and found 
guilty of the crime of burglary. 

The evidence in the case fully warrants the verdict of 
the jury. Certain exceptions are taken to the charge of 
the court, and specific assignments are made thereon. But 
a careful exan:ination of the charge of the court fails to 
show any foundation for the exceptions. The charge is 
correct, as we understand the law. The whole charge and 
the part excepted to is free from any exception. The 
whole of it is, as we understand it, that where a bur- 
glary has been committed, anda short time thereafter 
some of the property, which was in the house before and 
at the time of the burglary, is found in the possession of 
the accused, in such a case, if the possession of the prop- 
erty is not accounted for, this affords a presumption of 
guilt. This has been the law time out of mind. The 
decisions of the English courts, from whom we derived 
our law, and of all the courts in this country, fully estab- 
lish this principle. Besides, the confessions of the accused 
show that she was guilty. 

Judgment affirmed. 






















Biouxt vs. THe State or GEORGIA. 






Where an indictment charged the defendant with stealing two dollars 
in lawful currency of the United States, and the proof showed that 
the money stolen was two silver dollars this sufficiently established 
the description in the indictment. 

(a.) This case does not fall within the ruling in 64 Ga., 61. 

February 9, 1886. 
v 76-2 


SUPREME COURT OF GEORGIA. 


Blount vs. The State of Georgia. 


Criminal Law. Larceny. Before Judge CLarke. City 
Court of Atlanta. March Term, 1885. 


Reported in the decision 
Gray & Way, for plaintiff in error. 
H. C. Gueny, solicitor city court, by brief, for the state. 


Hatt, Justice. 


The defendant was charged with larceny from the house, 
and found guilty upon an accusation made by the proper 
officer of the city court of Atlanta, wherein it was alleged 
that he wrongfully, fraudulently and privately took, stole 
and carried away from the market-house of the prosecu- 
tors, situated in said county of Fulton, “two dollars in 
lawful currency of the United States,” there being found, 


which was of the value of two dollars, and which belonged 
to prosecutor, with intent to steal the same. 

But a single question is raised by this record: it was 
proved on the trial that the money stolen from the place, 
and in the manner laid in the accusation, was two silver 
dollars, but it was not shown by direct proof that the coin 
thus wrongfully abstracted was lawful currency of the 
United States. It was insisted that, although this allega- 
tion was unnecessary, yet when made, it must be proved 
as laid; and such we understand to be the rule as settled 
by this court in several cases, most of which were collated 
and reviewed in Watson’s case, 64 Ga., 61. This case does 
not fall within the rule there laid down. The fact that the 
money stolen was silver coin establishes beyond contro- 
versy that it was “lawful currency of the United States,” 
and conforms to the description in the accusation. It is 
recognized by the constitution of the United States as law- 
ful currency of that government, and is made thereby a 
legal tender in payment of debts. No distinction in this re- 
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spect is made between the coin of the general government 
and that of foreign governments, The circulation of for- 
eign coin is not inhibited; it is recognized as lawful by 
several acts of congress and a value affixed to its various 
denominations; the government itself receives it at the 
fixed value in payment of customs and dues, although it 
does not issue it as circulation until it has been re-coined. 
Rev. Stat. U. S., §§3565, 3566, 3567. 

If this view of the law be correct (and we do not think 
it at all doubtful that it is), then there was no error in this 
conviction, and it must result in an order that the judgment 
be affirmed. 


. Matuews. vs. Boswortu & JOssEy. 


. Where a chattel mortgage was foreclosed and levied on two mules 
and certain corn, fodder and cotton, and on the trial the mules 
were found not subject and the other property was found subject, 
if there was any error in the charge relating to the mules, it did 
not injure the claimant. 

. Where a witness had been attached for non-attendance, and he 
appeared in court after the case had been closed and two speeches 
had been made, there was no error in permitting him to be 
introduced, the court offering, at the same time, to allow the case 
to be postponed until the claimant could send for any witnesses 
he desired, which-was-declined or not complied with. 

. The verdict finding a portion of the property levied on subject 
was sustained by the evidence, and if there was error in finding 
any of it not subject, it was not error of which the claimant could. 
complain 


November 3, 1885. 


Practice in Supreme Court. Claims, Practice in Su- 
perior Court. Before Judge Fort. Sumter Superior Court. 
April Adjourned Term, 1885. 


Reported in the decision. 


lawxkins & Hawkins, for plaintiff in error. 
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J. A. Anstey; L. J. Buatockx; B. B. Histon, for de- 
fendants. 


BLANDFORD, Justice. 


This was a claim case. A certain mortgage had been 
foreclosed and levied on two mules and certain corn, 
fodder and cotton. The jury, on the claim case, found the 
mules levied on not subject, but that the corn, fodder and 
cotton were subject. The claimant moved for a new trial 
on certain grounds as tothe charge of the court and as to 
the ruling of the court in allowing one Harley to testify in 
the case after it had been closed and two speeches had 
been made. The court states that the witness had been 
attached for non-attendance, and that he stated that he 
would allow the case postponed until’claimant could send 
for any witnesses which he desired, which was declined or 
not complied with. The court overruled the motion for 
new trial, and this is the complaint here. 

1. The charge of the court excepted to relates to the 
mules found not subject, and consequently if any error, 
which we do not see, was committed, it did not hurt the 
cjaimant. 

2. Was Harley properly admitted asa witness? We 
think that he was, under the circumstances of this case. 
It was a matter in the discretion of the court. The facts 
- show that he suffered no injury thereby, and his testimony 
being material was properly admitted. The claimant had 
full opportunity offered to rebut the testimony of this 
witness. 

8. The verdict finding the property levied on subject 
was fully sustained by the evidence, the only doubt being 
as to the mules, which were found not subject, the evidence 
being stronger that they were subject than the farm pro- 
ducts, but this is a matter of which the plaintiff in error can- 
notcomplain. The charge of the court complained of is 
right, although it did not hurt the plaintiff. The only 
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ground which might have been complained of is, that the 
verdict is wrong as to defendants in error, which we can- 
not review. 

Judgment affirmed. 


FERRILL vs. Marks. 


. It is not competent for ajudge of the superior court, sitting in cham- 
bers, to entertain an original motion for new trial, where no prior 
action has been taken in term time. 

. If the motion in this case had originated at the proper term, the 
affidavit to sustain it does not show that, if the plaintiff had been 
present at the trial, a different result would have been reached, 
nor that he was without fault in not being at the trial; and the 
motion was properly overruled. 

January 12, 1886. . 


New Trial. Practice in Superior Court. Before Judge 


Roney. Richmond Superior Court. April Term, 1885. 


Marks, trustee, brought complaint for land against Fer 
rill e¢ al. An order was passed by the presiding judge 
reciting that, the case having been called for trial, and the 
defendant not being ready, 

‘*It is, by consent of plaintiff and defendants, ordered that the said 
case (be) submitted both as to the law and the facts to the court with- 
out a jury, to be passed upon by him both as to the law and the facts, 
with the same right to either party to except or move for new trial, or 
take any other action in the premises as they would have upon a 
trial by court and jury. And it is further ordered that the said case 
be called for trial at such time as the court may indicate.”’ 

On February 7, 1885 (which, the bill of exceptions 
alleges, was the last day of the term andon the eve of ad- 
journment), judgment was rendered for the plaintiff, re- 
citing that the case had been submitted to the court to be 
passed upon withoutajury. The defendant, Ferrill, moved 
for a new trial, on the following grounds: 

(1.) Because the case was tried and a judgment rendered 
against him during his absence, and when he had no 
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knowledge of the fact that the case was to be tried. 

(2.) Because he was not represented in said trial ly 
counsel. He had engaged counsel and relied upon 
them to represent him, but they declined, when called 
upon by the court, on the ground that their fees had not 
been paid; and although he had not been notified that they 
would not serve him, the case was called and tried without 
his presence and with no one to represent him. 

(3.) Because the case was tried without a jury, and the 
question of fact submitted to the court as a jury without 
his knowledge or consent, an agreement to do this having 
been entered into by one of his counsel, who, whilc refusing 
to represent him in the trial, allowed the agreement to 
stand, thereby claiming to be his counsel for this purpose 
alone. 

(4.) Because no witness on his part was sworn or testi- 
fied on the trial of this case, although a number had been 
subpoenaed for a previous day and were not notified to be 
present when the case was tried. 

(5.) Because great injustice had been done him by the 
unauthorized trial in his absence. 

(6.) Because he had been informed that the trial of said 
case had been continued to the April term of said court, 
whereby he was deceived and defrauded out of his legal 
right to be heard in his defence. 

In support of the motion, Ferrill made an affidavit that 
he had no knowledge, directly or indirectly, that the case 
was to be tricd at the October term, 1884; that he was in- 
formed that it had been continued until the April term, 
1885, and, as he received no notice to come to court from 
either of the attorneys, who he supposed would represent 
him, he honestly believed that his information as to the con- 
tinuance was correct; that in the trial, he was not repre- 
sented, both of the counsel upon whom he relied declining 
to represent him, on the ground, as he was informed, that 
he had not paid them their fees; that whilst he had not 
so paid them, he had no recollection of being informed by 
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either one that they would not represent him, and he re- 
lied on them to do so; that he honestly and truly believed 
that he had a good, valid and legal defence, which, by the 
case being tried in his absence, he was not permitted to be 
present ; thatat the previous, or perhaps at the same term, 
this case was tried, a motion for non-suit granted, and a 
new trial awarded to the plaintiff; that he was informed 
that one of the counsel, who he supposed would represent 
him, entered into an agreement with the plaintiff’s counsel 
to try the case without a jury,; that defendant was not con- 
sulted, and did not know of the agreement or consent 
thereto ; and that, notwithstanding the fact that the attor- 
ney who so agreed refused to represent him, the arrange- 
ment was carried out, the trial conducted without a jury, 
and a verdict rendered against him. 

The motion was overruled, and Ferrill excepted. 

The presiding judge added the following note to the bill 
of exceptions : 


‘At the trial term of this case, it was regularly assigned for trial, 
and the order of assignment published in the city papers for some 
time. On the day set for trial, the plaintiff and his counsel announced 
ready. Further time was asked by defendant’s attorney, H. D. D. 
Twiggs, on account of the absence of defendant. Another day was 
assigned for trial, and defendant’s counsel, on his own motion, agreed 
to submit the law and facts of the case to the court without the inter- 
vention of a jury. When the day for trial arrived, the defendant nor 
his counsel were present. The court delayed the case and sent for 
defendant’s attorney, and received a message that he no longer rep- 
resented defendant. Thecourt then asked if the defendant had been 
notified of the day of trial, when one of plaintiff’s witnesses arose in 
court and said he had notified the defendant of day of trial. The 
trial was then ordered to proceed.’’ 


It is recited in the motion and bill of exceptions that 
such motion was made at the next term after the trial (the 
April term, 1885). It was filed April 24, 1885. The 
acknowledgment of service was dated February 12, 1£85. 


Aporpo. Branpt, for plaintiff in error. 
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Nicholson vs. Cook. 


F. W. Carers, Jr., for defendant. 


BLANDFORD, Justice. 





Marks recovered a judgment against Ferrill, and there 
upon Ferrill in vacation made what he called an extra- 
ordinary motion for new trial. The court denied the mo- 
tion, and the case is brought here for review. 

Such a motion as this cannot be made in vacation. 55 
Ga., 344. 

But even if this motion had originated in term, and at 
the proper term, the affidavits to sustain plaintiffs motion 
do not show that, if he had been present at the trial, a 
different result would have been reached, and it is not 
shown that the movant was without fault in not being at 
the trial. Under these circumstances, we think the court 
was right in refusing the new trial. 

Judgment affirmed. 















NIcHOLSON vs. CooK. 


Where two parties entered into a written contract, whereby one of 
them was to let the other have fifty acres of land, and was to 
furnish sufficient stock to cultivate it, and the other was to furnish 
the labor, and they were to divide the crops, if the former failed 
to furnish the necessary plow-stock and took charge of the crops, 
in the absence of any allegation of insolvency, there was an am- 
ple remedy at law, and a resort to equity was unnecessary. 

December 22, 1885. 








Contracts. Equity. Before Judge Fan. Catoosa 
County. At Chambers. November 23, 1885. 





Reported in the decision. 
WV. H. Paynes, for plaintiff in error. 


A. T. Hackett; McCutcuen & Suumatr, for defendant. 
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BLANDFORD. Justice. 


Nicholson and Cook entered into a centract in writing, 
whereby Cook agreed to let Nicholson have fifty acres of 
land, and to furnish sufficient stock to cultivate the same, 
and Nicholson was to furnish the labor, and they were to 
divide the crops. 

Nicholson filed his bill, in which he alleged that Cook 
failed to furnish the plow-stock to cultivate the farm, and 
that Cook had taken charge of the crops, and prayed an 
injunction to restrain Cook from interfering therewith. 
The court refused the injunction, and this is excepted to, 
and error is assigned thereon, and we are asked to review 
this decree. There is no allegation of the insolvency of 
Cook. The remedy of Nicholson is more adequate and 
complete at law than in equity. This case seems to be an 
exception; if Cook has violated his contract, a court of law 
can and will give damages for such violation; this is all 
that he can ask. 

Judgment affirmed. 


HARRELL vs. Hott e¢ ai. 


On the trial of a warrant for forcible entry and detainer, the evidence 
showed that the principal defendant had recently been in posses- 
sion of the land and tenements in question; that, in her absence, 
they had been entered on surreptitiously and secretly, without her 
knowledge and against her consent, by the agent and would-be ten- 
ant of the plaintiff, they breaking open the house, which had been 
securely fastened, and removing corn found in the building; that'in 
a few days thereafter, the principal defendant came to the place 
with her furniture and household goods, and demanded restoration 
of possession ; that neither she nur those accompanying and assist- 
ing her to remove her goods to the premises made use of any vio- 
lence or uttered any threats or menaces; and that her entry was 
not accompanied by force or the display of arms. The jury sum- 
moned to try the case found for the defendants: 

Held that, on the petition for certiorari, which showed the above 
facts, the sanction of the presiding judge was properly refused. 
October 20, 1885. 
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Forcible Entry and Detainer. Before Judge Kipper. 
Pulaski County. At Chambers. February 21, 1885. 


Reported in the decision. 


J.B. Mrrenett; A. C. Pate; W. L. Grice, for plaintiff 
in error. 


Jorpan & Watson; J. H. Martin, for defendants. 


Hatt, Justice. 


Forcible entry is the violently taking possession of 
lands and tenements with menaces, force and arms, and 
without authority of law (Code, §4524); and forcible 
detainer is the violently keeping possession of the same, 
in the same manner, and by the employment of the same 
means (/d., §4525), and these offenses are punishable, 


on conviction upon indictment. J/d., §4526. A more 
summary and additional remedy is given the party thus 
forcibly evicted or kept out of possession, by a warrant 
issued and tried before justices of the peace and a jury 
summoned and empanelled for the purpose (/d., §4085), 
and where resort is had to this proceeding, as was done in 
this case, the only facts that can be inquired into by the 
jury, upon the trial, are the possession by the plaintiff in 
the warrant and the force used by the defendants. Jd., 
§40S87. The jury found for the defendants, and thus nega- 
tived the idea that the plaintiffs tenant was violently 
removed from the premises, and kept out of the same by 
menaces, force and arms, and without authority of law, or 
that the plaintiff was lawfully in possession thereof. On 
this finding, the plaintiff petitioned for a certiorari, which 
the judge refused to sanction. We cannot say that he 
erred in thus refusing to order the writ. Itis evident from 
the statements in the petition that the principal defendant 
had but recently been in the possession of the land and 
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tenements in question, and that in her absence they had 
been entered on surreptitiously and secretly, without her 
knowledge and against her consent, by the agent and 
would-be tenant of the plaintiff, they breaking open the 
door of the house, which had been securely fastened, and 
removing therefrom the corn found in the building. It is 
true that,in a few days thereafter, the defendant, Mary 
Holt, came to the place, with her furniture and other house- 
hold goods, and demanded restoration of possession. 
Neither she nor those accompanying her and assisting to 
remove her goods to the premises, made use of any vio- 
lence or uttered any threats or menaces, and her entry 
thereon was not accompanied by force or the display of 
arms. The whole business seems to have been conducted 
in a remarkably quiet and orderly way, and no serious 
resistance appears to have been made to her entry ; indeed, 
there was scarcely a remonstrance against her so doing. 
The verdict of the jury was sustained by the evidence, and 
in refusing to disturb it, the court exercised only a sound 
discretion, with which we cannot interfere. 
Judgment affirmed. 


SPROULL, administrator. vs. SEayY. 


1, When this case was here at the last term, on substantially the 
same facts as are now brought up, this court held that it was error 
to award a non-suit; that an administrator ean recover from a 
bidder at his sale, who fails to comply with his bid, the difference 
between the amount bid and what the land subsequently sold for; 
that if the second sale be delayed at the instance of the bidder, 
this delay will not relieve him; and that, if the second bidder 
does not comply with his bid, and the property is sold a third 
time, and the last sale is delayed at the instance of the first bid- 
der, he will still be liable for the difference between what the 
property brought at the last sale and the amount of his bid at the 
first sale. 

. It was error to charge, in effect, that if the bidder at the second 
sale bid for himself, and not as agent of the bidder at the first 
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sale, then the administrator could not recover. The liability of 

the bidder at the first sale continued until the final sale, the bid- 
der at the second sale having refused to comply with his bid; and 
when the sale was completed and the terms complied with by the 
bidder, then the measure of the first bidder's liability was fixed 
at the difference boiween his bid and what the property brought 
at the final sale. 

8. Whether a delay in offering the property for sale a second time, 
when it has once been offered and the bidder has refused to com- 
ply with his bid, is unreasonable or not, is a mixed question of law 
and fact, to be determined by the jury under proper instructions 
from the court, and it is error for the court to determine this ques- 

tion himself. 


December 15, 1885. 


Administrators and Exesutors. Sales. Damages. Be- 
fore Judge BranuamM. Floyd Superior Court. March Ad- 
journed Term, 1885 





. 


This case will be found fully reported in 74 Ga., 676. 
When it again came on for trial in the superior court, the 
court charged, in substance, as stated in the second head- 
note. The jury found for the defendant. The plaintiff 
moved for a new trial, which was refused, and he excepted. 














Dasxyry & Foucuk, for plaintiff in error. 
Wricut, Mevernarpt & Wriaeut, for defendant. 


BLanpFrorD, Justice. 





When this case was before this court at the last term 
upon anon suit, the facts being substantially as they now 
are, this court reversed the court below, awarding a non- 
suit, holding that “an administrator can recover from a 
bidder at his sale, who fails to comply with his bid, the 
difference between the sum bid and that which the land 
subsequently sold for;” that if the second sale be delayed at 
the instance of the bidder, this delay will not relieve him; 
and thatif the second bidder does not comply with his bid, 
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and the property is sold a third time, and the last sale is 
delayed at the instance of the first bidder, he wouid still 
be liable for the difference between what the property 
brought at the last sale and the sum he bid at the first sale. 

When the case was tried, the court charged the jury that, 
if Palmer bid at the second sale for himself, and not as the 
agent for Seay, then the plaintiff could not recover. 
We think this charge is erroneous. Seay’s liability con- 
tinued, when Palmer refused to comply with his bid, until 
the final sale, Whenthe sale was completed and the terms 
complied with by the bidder, then the measure of Seay’s 
liability was fixed as the difference between what the land 
brought at the final sale and that which he bid at the first — 
sale. Whether a delay in offering the property for sale, 
when it has been once offered, and the bidder has failed to 
comply with his bid, be unreasonable, is 4 mixed question 
of law and fact, to be determined by the jury under proper 
instructions from the court, and it is error for the court to 
determine this question himself. 

The questions in this case weve virtually determined 
when the case was here before, 

Judgment reversed. 


—_—_- 


O’BANNON vs. THE STATE OF GEORGIA. 


1. In a trial for larceny from the house, one of the jury having in- 
quired as to the guilt of the accused, if he appropriated the prop- 
erty at first, or in the use of it a‘terwards, there was no error on the 
part of the court in replying that the only question was, whether 
he took it with the intention to appropriate it to his own use, or 
whether the owner consented to his taking it; that if he took it 
privately, without the owner’s knowledge or consent, it would be 
larceny, but if she gave it tohim, or agreed for him to use it, it 
would not be so; or in adding, ‘‘ When he took it, did he intend 
to steal it—did he do it without her knowledge ?”’ 

(a.) The court might have gone further and charged that, if the ac- 
cused took the property without the knowledge and consent of the 
owner, and afterwards appropriated it to his own use, the jury 
might infer the intention to steal, and convict him of larceny. 
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O’ Bannon rs. The State of Georgia. 


. There was no error in receiving tae verdict in the absence of the 
prisoner’s counscl, the prisoner being present. 

. The verdict is sustained by the evidence. 
December 1, 188. 


Criminal Law. Larceny. Charge of Court. Practice 
in Superior Court. Before Judge Summons. Bibb Supe- 
rior Court. April Term, 1885. 


Charles O’Bannon was indicted for the larceny from the 
house of a ring belonging to Mrs. Laura P. Holdridge. On 
the trial, he was found guilty. He moved for a new trial 
on the following grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because of the following colloquy between the 
court and jury, the latter having returned into court after 
being out for some time: 


The court. ‘‘What is the trouble? 

One of the jury. ‘‘The trouble in the mind of some is in regard to 
the finding of a verdict, and in regard to whether he appropriated the 
ring for his own use at the time he took it or afterwards.”’ 

Court. ‘How is that?’’ 

Juror. ‘As to his guilt, if he appropriated it at first or in the use of 
it afterwards.’’ 

“Court. “The only question is, whether he took it with the intention 
to appropriate it to his own use, or whether she consented to his taking 
it. If he took it privately, without her knowledge or consent, then 
it would be larceny. If she gave it to him, or agreed for him to take 
it, then it would not be larceny. “Is there anything else ?’’ 

Juror. ‘‘Weall agree that he made use of the ring afterwards, but 
some are not satisfied that he tock the ring with the intention—that 
the intention to steal it was an afterthought of his.’’ 

Court. ‘‘I cannot give you any instructions about that. When he 
took it, did he intend to steal it? Did he do it without her knowl- 
edge?”’ 

Juror. “If he took the ring without her knowledge,—’”’ 

Court. “That makes larceny.’’ 

Juror. ‘At first?” 

Court. ‘‘Yes,”’ 

Juror. “In the evidence, it is admitted that she saw the ring in pos- 
session of the defendant, and the jury cannot agree; they claim that 
inasmuch as Mrs. Holdridge saw the defendant have the ring, twirl- 
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ing it on his finger, that that was consent for him to take it, but that 
he afterwards appropriated it.’’ 

Court. “If she simply saw him there, and he was simply handling 
it, like you might handle my knife if we were sitting down together, 
and he afterwards put it in his pocket with the intention to steal it, 
thatis larceny. If he did not do that, or she consented for him to 
take it off, it is not larceny.’’ 

Juror. ‘She went off and forgot the ring.’’ 

Court. ‘Well, if he appropriated it, that would be larceny, unless 
she consented for him to have it.’’ 


(4.) Because the court received the verdict in the ab- 
sence of the defendant’s counsel, the jury having been out 
for some time, and the counsel being within call of the 
court, as shown by the fact that he came in response to a 
call of the bailiff and met the jury before they had got out 
of the court-house. 


[The court added the following note to the motion: 


“After the colloquy between the court and jury, as set out in the 
third ground, the jury returned to their room. After being absent 
some time, they returned to the court-room and answered they had 
agreed upon a verdict. Mr. Jemison was called, and did not respond. 
I then sent two bailiffs for him. One of them, after being absent 
some time, returned and said he could not find Mr. Jemison. He 
had no leave of absence. After waiting some time, and he failing to 
appear, I directed the verdict to be received; after it was read, I di- 
rected the jury to be polled, which was done by the solicitor general. 
Every juror responded that he agreed to the verdict and still agreed 
toit. This is all counsel could have done had he been present.’’] 


The motion was overruled, and the defendant excepted. 


Sam. H. Jemison; A. O. Bacon, for plaintiff in error. 
Joun L. HarpEeman, solicitor general, for the state. 


BLANDFORD, Justice. 


The plaintiff in error was indicted and found guilty of 
the offense of larceny from the house in the superior court 
of Bibb county. Upon the refusal of a new trial, moved 
for by him, he filed his bill of exceptions and prosecutes a 
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writ of error to this court to review and reverse that 
ruling. 

1. The main ground of error insisted on is that the court 
erred in certain responses he made to suggestions and in- 
quiries made by the jury. One of the jury: “ As to his 
guilt, if he appropriated it at first, or in the use of it after- 
wards.” The court replied: “The only question is, whether 
he took it with the intention to appropriate it to his own 
use, or whether she consented to his taking it. If he took 
it, privately without her knowledge or consent, then it 
would be larceny; if she gave it to him, or agreed for him 
to use it, then it would not be larceny.” The court then 
further instructed the jury as follows: ‘‘ When he took it, 
did he intend to steal it? Did he doit without her knowl- 
edge?’ Several other matters passed between the court 
and the jury, much to the same effect as the foregoing, but 
it is not necessary to state the same here, as we are satis. 
fied that all the responses made by the court to the in- 
quiries of the jury were right and proper, and his instruc- 
tions to the jury were also legal and proper. Indeed, we 
think that the court might have gone further and instructed 
the jury that, if the accused took the ring without the 
knowledge and consent of the owner, and did afterwards 
appropriate the same to his own use, then he was guilty 
of larceny, as the jury would be authorized to infer that 
he took the ring with intent to steal the same. 

2. There was no error in receiving the verdict in the 
absence of prisoner’s counsel, the prisoner being present. 

3. The verdict of the jury is amply sustained by the evi- 
dence, and the judgment of the court is affirmed. 
Judgment affirmed. 
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Haynes vs. Perry, sheriff. 


Parties to an execution cannot, by a settlement between themselves, 
defeat the attorney of any lien or claim under contract with his 
client, of which the opposite party had notice prior to the consum- 
mationof such settlement; but where an attorney, who had placed 
a fi. fa. in the hands of the sheriff, broughta rule against him, and 
the sheriff answered that the defendants had settled the fi. fa. 
with the plaintiff, and had presented an order from the plaintiff 
requesting the sheriff to turn over the ji. fa. to them, retaining 
$5.99 attorney’s fees, if suach-answer was not traversed, it must be 
taken as truce; and if the plaintiff, and defendant had settled the 
ji. fa., it was functus officio, and the sheriff had no right to levy it. 
If the attorney had alien on the ji. fu. for his fees due in that case, 
or on some other account, of which the defendants in execution had 
notice, he should have traversed the sheriff's answer; and failing 
to do so, there was no error in discharging the rule. 


October 20, 1885. 


Attorney and Client. Liens. Executions. Sheriffs. 
Levy and Sale. Before Judge Kissez, Laurens Superior 
Court. January Term, 1885. 


Mercer Haynes ruled the sheriff of Laurens county, 
setting out that he had been representing one Henry Cole- 
man, as an attorney at law, from time to time; that Cole- 
man was indebted to him for fees tothe amount of $50.00; 
that he recovered a judgment in Coleman’s favor against 
Shepard e¢ a. for $59.17, and the 7. fa. was placed in the 
hands of the sheriff, who, with full notice that movant 
claimed a lien on the whole 7. fa. for his fees, and without 
instructions from the movant, turned over the 7. fa. to one 
of the defendants. 

The answer denied notice of any lien of the movant, or 
that he had any lien, but stated, that before respondent 
had any notice of his claim of lien, the plaintiff in ft. fa. 
and one of the defendants made a settlement, and the for. 
mer gave the latter an order to the respondent tc turn 
over the fi. fa. to him upon the payment of $5.90, attor- 


neys’ fees, that being the amount of attorneys’ fees speci- 
v 76-3 
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fied in the fi. fa.; that this was done, and the amount of 
attorneys’ fees was credited on a fi. fa. against the movant 
in the hands of the respondent; that he neither denies nor 
admits that Coleman is due the movant fees in other cases, 

The answer was not traversed. The court discharged 
the rule, and the movant excepted. 


Joun M. Srusss; Roiiiw A. Sranuey, for plaintiff in 
error. 


No appearance for defendant. 


BLANDFoRD, Justice. 


Haynes, as an attorney at law, placed a ji. fa. in favor 
of Coleman against Herndon & Shepard in the handsof the 
sheriff, and instructed him to raise the money due thereon. 

Haynes brought a rule against Perry, the sheriff, requir- 
‘ng him to pay the money due on the ji. fa. to him. The 
sheriff answered the rule, and set up that the defendants 
had settled the 7. fa. with the plaintiff, Coleman, and pre- 
sented an order to him {from Coleman to turn over the 7. 
fa. to them, retaining five dollars and ninety cents attor- 
neys’ fees. This answer of the sheriff was not traversed, 
and the court discharged the rule. To this decision 
Haynes excepted, and error is assigned thereon. 

It is declared in section 1990, Code of 18635, that parties 
cannot, by a settlement between themselves, defeat the 
attorney of any lien or claim under contract with his client, 
of which the opposite party had notice prior to the con- 
summation of such settlement. There never has been any 
alteration of this section of the first Code; it is the law 
now. The answerof the sheriff, not being traversed, is to 
be taken as true; and if the parties, plaintiff and defend. 
ants, had settled the fi. fa.,the sheriff had no right to levy 
the same; it was functus officio. But if the attorney, 
Haynes, had a lien on the fi. fa. for his fees due in that 
case, or on some other account, of which the defendants in 
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execution had notice, he should have traversed the sheriff’s 
answer, and presented his claim in an issuable form, which 
he did ‘not do; and having failed to pursue this course, 
there was no error committed by the court in discharging 
the rule against the sheriff. 

Judgment affirmed. 


Fas, next friend, vs. CRAWFORD. 


Where a bill was brought to recover certain property as beinga home- 
stead, and the proceedings exhibited thereto showed that the or- 
dinary had set apart the lands as a homestead before the surveyor 
had made his return and before he had sworn to the same, the 
bill was properly dismissed on demurrer. 


October 13, 1885. 


Equity. Homestead. Before Judge Brown. Fannin 
Superior Court. May Term, 1885. 


Complainants, by their mother, as next friend, filed their 
bill to recover a homestead alleged to have been set apart 
to their father and afterwards sold by him. From the ex- 
hibits to the bill, the following facts appeared: The appli- 
cation for homestead was made July 16, 1869; the day set 
for the hearing was September 2; on August 14, an order’ 
was issued to James P. Payne, county surveyor, to plat 
and return the land. On August 30, Ansel Bailey, 
“deputy county surveycr,” made a return of the survey 
and valuation, but it was not sworn to; and on September. 
2, the ordinary entered “ approved ” thereon. 

On demurrer, the bill was dismissed, and complainants: 
excepted. 


J. A. Jervis; J. R. Cuastain; Tos. A. Brown; R. J. 
McCamy, for plaintiff in error. 


C. D. Pups; Gro. N. Lester; W. C. Guenn, for de- 
fendant. 
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BLANDFORD, Justice. 


The complainants, the plaintiffs in error, filed their bill 
against the defendant, wherein they claimed certain lands 
which had been set apart as a homestead to their father 
for their benefit in 1°69, and they exhibited to the bill the 
homestead preceedings by which it appeared that. the ordi- 
nary had set apart the lands as a homestead before the 
surveyor had made his return and before he had sworn to 
the same. Upon demurrer, the court sustained the same, 
and dismissed the bill, and with this decree of the chan- 
cellor this court concurs. See Code, §2008. 

Judgment affirmed. 


CreEecH vs. Ricnarps, administrator. 


1. A motion for new trial reaches the errors in the finding of the jury, 
orsuch errors of the court as may have led to the finding, but is 
not the proper method of correcting errors in a decree. Such er- 
rors can be reached only by direct exception thereto or by motion 
to correct them. 

2. It does not appear that there was any error in the decrec 1n this 
case. 

(a.) Cne who leased homesteaa property from the head of the family 
for aterm of years, and placed valuable improvements thereon 
had an insurable interest therein, and having insured the tene- 
ments on the property for his own benefit, upon the occurrence of 
a loss by fire, he alone was entitled to recover therefor. 

. Where a case is tried on special issues of fact, the court should 
only submit to the jury such issues as, when taken in ccnnection 
with the admitted facts in the pleadings, will enable him to ren- 
der a full decree in the case. But the submission of improper 
issues does not bear on the errors assigned in this case. 


January 12, 18°6. 


New Trial. Verdict. Decree. Practice in Superior 
Court. Before Judge Rosey Richmond Superior Court. 
October Adjourned Term, 1884. 


Mary A. Creech (formerly Clements), for herself and 





OCTOBER TERM, 1885. 37 


Creech vs. Richards, 2dministrator. 


as next friend of her minor children, filed her bill against 
R. H. Esterbrook and the Phcenix Insurance Company, 
alleging, in brief, as follows: ‘The complainant’s husband 
died, leaving complainant (his widow) and certainchildren. 
He owned certain real estate in the city of Augusta, and 
after his death, the complainant applied for and obtained a 
homestead therein. She subsequently bought another 
lot. Esterbrook ingratiated himself into her confidence, 
promised her a home for life, and without consideration 
obtained from her two mortgages covering the homestead 
lot and one of them covering also her other lot. He also 
obtained from her, in like manner, alease on the property 
for three years, his plan being in the meantime to fore- 
close one of the mortgages, sell the property and buy it 
in. Without any consent of the minor beneficiaries, Es- 
terbrook proceeded to place improvements on the home- 
stead lot to the extent of $500. He took out a policy of 
insurance for $1,000. He was attempting to dispossess 
the complainant and her children, in spite of his promises, 
when the house was burned. She claims that the amount 
of the insurance rightfully belongs to her and her children, 
on the ground that Esterbrook was a mere trespasser. He 
was alleged to be insolvent. The object of the bill was 
to enjoin Esterbrook from collecting the insurance, to 
have it paid to her and her children, and to cancel the 
lease and mortgages as a cloud upon the title. 
Esterbrook answered, in brief, as follows: Denies all 
fraud or making of promises, as alleged in the bill. The 
mortgages were made to secure money actually loaned, to 
make improvements on the property, and to pay a balance 
of purchase money on the complainant’s lot. He took the 
lease, paid rent, and put improvements on the property to 
the amount of $1,150. If any homestead ever was taken, 
it was not recorded in the office of the clerk of the superior 
court, and this defendant had no notice or knowledge of it. 
The homestead lots had been sold for taxes, and he ad- 
vanced money to redeem them, and this was secured by 
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one of the mortgages. The complainant asked to be 
allowed to remain in the house for a short time, which he 
permitted. When the debt secured by the first mortgage 
fell due, it was not paid, and the defendant proceeded to 
foreclose it, and the suit is now pending. This defendant 
desired to insure the property as a security in case the 
building should burn. The agent of the company, after 
ascertaining that he held mortgages. made out the policy 
in the name of the complainant, with “loss, if any, pay- 
able to” Esterbrook. His loss was very heavy. Since 
the fire, the complainant refuses to make out any proof of 
loss. He prays that she be compelled to do so, and that 
the company pay the money to him. He denies insolvency. 

By agreement of parties, the insurance company paid 
$500 into court, and was discharged from liability. 

A verdict was had on special issues of fact, and a de- 
cree rendered awarding the money arising from the insur- 
ance to Esterbrook, discharging the homestead lots from 
the mortgages and lease, and allowing the mortgage to pro- 
ceed against the lot individually owned by the complain- 
ant. The costs were decreed to be paid equally by the 
parties. The complainant moved for a new trial on the 
following grounds: 

(1.) Because the verdict is void and illegal for uncer- 
tainty. 

(2.) Because the decree is erroneous, in that it gives to 
the defendant the entire insurance money, and allows no 
part of it to the complainant. 

(3.) Because the decree requires the complainant to pay 
half the costs. 

The motion was overruled, and she excepted. Pending 
the suit, Esterbrook died, and Richards, his administrator. 
was made a party in his stead. 


S. F. Wess, for plaintiff in error. 


Leonarp Purnizy, for defendant. 





OCTOBER TERM, 1885. 


———— — 


Hughes vs. The State of Georgia. 














BLANDForRD, Justice. 


1. The plaintiff in error seeks to correct a decree by 
motion for new trial. If the decree was wrong, it is not 
competent to correct the same by motion for new trial; a 
motion for new trial reaches the errors in the finding of 
the jury, or such errors of the court as may have led to the 
finding, but an error in a decree can be reached alone by 
exception thereto, or motion to correct the same. 

2. In looking at the record in this case, we are not sat- 
isfied that there was any error in the decree. Esterbrook 
leased the premises for a term of years. This gave himan 
insurable interest in the same, and he did insure the tene- 
ments thereon for his own benefit. When a loss occurred 
by fire, he alone was entitled to recover for such loss. His 
lease was good, he having leased the homestead property 
from the head of the family, and placed valuable improve. 
mentsthereon. Esterbrook was no trespasser on the prop- 
erty insured, but he went into possessicn of the property 
under lease from a person whom the law gave the right 
to lease the same. 

3. There were several questions submitted to the jury 
by the court which were improper, but this does not bear 
on the error assigned in this case. The court should only 
submit such issues of fact to the jury, as, when taken in 
connection with the admitted facts in the pleading, will 
enable him to render a full decree in the case. 

Judgment affirmed. 


Huaeues vs. Tue STATE OF GEORGIA. 


{Hall, J., not presiding.] 


Where a defendant was tried on a copy bill of indictment which had 
been established in lieu of the lost original, after conviction, it 
furnished no ground fora motion to arrest the judgment that the es- 
tablished copy did not have upon it any indorsement of “‘true bill’’ 
or other finding by the grand jury. Such an exception went to the 
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form of the indictment, and did not affect the real merits of the 
offense charged, and it should have been urged before trial. 
October 27, 1885. 


Criminal Law. Indictment. Motion in Arrest of Judg 
ment. Before Judge Kissee. Dooly Superior Court. 
March Term, 1885. 


Reported in the decision. 


G. W. Bussee; Gustin & Hatt, for plaintiff in error. 


C. C. Smrru, solicitor general, by Harrison & PEEPLEs, 
for the state. 


BLANDFORD, Justice. 


A motion was made to arrest the judgment in this case, 
on the ground that a copy bill of indictment, which had 
been established in lieu of the lost original, had no indorse- 
ment thereon of “true bill,” or other finding by the grand 
jury. The court overruled the motion in arrest of judg- 
ment, and this ruling is excepted to and forms the only 
ground of error complained of. 

All exceptions which go merely to the form of the in- 
dictment shall be made before trial; and no motion in 
arrest of judgment shall be sustained for any matter not 
affecting the real merits of the offense charged in the in- 
dictment. Code, §4629. The motion in arrest of judg- 
ment in this case does not affect the real merits of the 
offense charged in the indictment. In 17 Ga., 497, it was 
held that a motion in arrest of judgment could not be en- 
tertained after trial, where the finding of the grand jury 
was signed by one of the jury without adding the fore- 
man, but all such objections must be made _ before 
trial. If a plea in abatement had been filed, it might be 
that the state would have shown from the minutes of the 
court the finding of the grand jury. 

Judgment affirmed. 
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WImMpy vs. GASKILL et ai. 


1. The charge of the court in this case was unexceptionable. 

. Where an attorney brought suit, alleging that the defendants were 
indebted to him for professional services rendered, and the defend- 
ants pleaded the general issue; and further, that plaintiff was 
employed by their father to render the services charged for, and 
that he had paid the plaintiff for such services, this was not a plea 
of payment, but was an amplification of the plea of the general 
issue, and there was no error in instructing the jury that the bur- 
den was on the plaintiff to make out his case by a preponderance 
of evidence. 

- Where complaint was made in a ground of a motion for a new trial. 
that the court did not construe the written contract between the 
plaintiff and the father of the defendants, hut the record shows 
that he did construe it, and left the jury to determine whether the 
services rendered by the plaintiff and involved in the suit were 
the same as those contracted for by the father, this was proper. 

. The evidence supports the verdict, and there was no error in re- 
fusing a new trial. 

. Where a motion for new trial was presented and overruled, and 
at the same term of court, a similar motion was again presented, 
the court was right in refusing to entertain it and in dismissing it. 


February 17, 1886 


Charge of Court. Pleadings. Burden of Proof. Con- 
tracts. NewTriail. Practice in Superior Court. Res Ad- 
judicata. Before Judge Hammonp. Fulton Superior 
Court. April Term, 1885 


Jchn A. Wimpy brought suit against Charles B. Gaskill, 
Clinton R. Gaskill and Cora L. McKenney, formerly Gaskill, - 
to recover for services alleged to have been rendered by 
him to them as attorney. Attached to his declaration was 
a bill of particulars, stating the cases for representing 
which he claimed fees. The defendants pleaded the gen- 
eral issue, and that the plaintiff had been paid for any 
services which he may have rendered; also, that the plaint- 
iff was indebted to them for money collected and not 
paid over, which was pleaded as a set-off. By amendment, 
the defendants pleaded that their father, V. A. Gaskill, had 
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made a written contract with a firm, of which the plaintifi 
was a member, for services to be rendercd him in certain 
litigations, including the cases named in the bill of partic. 
ulars, and that he had fully paid the plaintiff for such ser. 
vices. A copy of the written contract was attached to the 
plea. It provided that the plaintiff's firm agreed “ to at. 
tend to the litigation that may arise, or has arisen, and now 
in court in Fulton county, Georgia, in the cases of the 
State of Georgia vs. V. A. Gaskill, concerning what is 
called the “ Dobbins fee matter,” etc., stating other litiga. 
tions by like descriptive terms, and fixing the fees to be 
paid by Gaskill. 

On the trial, the jury found for the defendants. The 
plaintiff moved for a new trial, assigning the following, 
among other things, as grounds of error: 

(1.) Because the verdict was contrary to law and evi. 
dence. 

(2.) Because the court charged as follows: ‘So you can 
look to the evidence, gentlemen, and ascertain from that 
whether they were litigations that arose in those cases 
specified in the written contract, and if they were, then 
they would be covered by the written contract, and Mr. 
V. A. Gaskill would be Jiable to Mr. Wimpy to pay him 
for the legal services rendered in those cases; but those 
defendants would not be liable, unless their liability’ ap- 
peared otherwise, as the court will explain to you.” 

(3.) Because the court charged as follows: “ But if you 
‘ find there was no such abrogation or setting aside of this 
written contract, but it remained in force, and that Mr. 
Wimpy’s legal services were rendered under the written 
contract to Mr. V. A. Gaskill, and that there was no other 
or different contract between them and these defend- 
ants, Charles B. Gaskill, Clinton R. Gaskill and Cora 
L. Gaskill, by which they were to pay him for legal ser- 
vices rendered them ; and if you find that the cases speci- 
fied in the bill of particulars to the plaintiff’s declaration, 
were those cases specified in this written contract, then 
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Mr. Wimpy could not be entitled to recover against these 
defendants.” 

(4.) Because the court charged, in substance, that the 
burden was upon the plaintiff to make out his case by a 
preponderance of evidence. 

(5.) Because the court admitted in evidence the answers 
of VY. A. Gaskill to certain interrogatories.—The objection 
was that the answers were written by the witness, and if 
did not affirmatively appear that they were written in the 
presence of the commissioners. 

The motion was overruled, and the plaintiff excepted. 
During the same term of court, the plaintiff made a second 
motion for a new trial, on the following ground: 

Because of newly discovered evidence to show that 
the interrogatories of V. A. Gaskill were not executed in 
the presence of the commissioners, but that Gaskill wrote 
his own answers, and merely had the commissions to qualify 
him thereto. 


This motion was dismissed by the court, on the ground 
that the previous motion had been made and overruled at | 
the same term. The plaintiff again excepted. In the 
Supreme Court, both cases were heard-together. 


Hopkins & GLENN ; Joun A. WIMPY, tm propria persona, 
for plaintiff in error. 


JouN Cou.iex, for defendants. 


BLANDFoRD, Justice. 


The plaintiff in error sued the defendants in error for 
services rendered as an attorney at law; defendants pleaded 
the general issue; and further, that plaintiff was employed 
by their father, V. A. Gaskill, to render the services charged 
for, and that he had paid plaintiff for his services thus 
rendered. The parties being at issue upon the pleas, the 
jury found for defendants on both pleas. Plaintiff moved 
for a new trial, which being denied by the court, the 
plaintiff brings the case here for review. 
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1. The charge of the court, as set out in the record, is un- 
exceptionable. 

2. The complaint that the court charged the jury that 
the burden of proof is on the plaintiff upon the plea of 
payment, is not well taken. There is no plea of payment 
in the record, but the plea set out above is but an enlarge- 
ment of the plea of the general issue, and the testimony 
would have been admissibie under that plea. Hence there 
was no error in instructing the jury that the burden was 
on the plaintiff to make out this case by a preponderance 
of evidence. 

3. The next complaint is that the court did not construe 
the contract in writing between plaintiffand V. A. Gaskill, 
butleftittothejury. This exception is equally unfounded 
as the one considered. The record shows that the court 
did construe the contract, and it was left to the jury to de- 
termine whether the services rendered by plaintiff and 
sued for were the same as those contracted for by V. A. 
Gaskill, and this was proper. 

4. The evidence supports the verdict, and there is no 
error in refusing a new trial. 

5. In the second case, the court refused to entertain 
the motion for new trial, and dismissed the same, because 
a motion of the same scrt had been presented and refused 
in the same case at the same term. The court was right 
to refuse to entertain the motion and to dismiss the same ; 
it was res uujudicata and requires no demonstration. 

Judgment affirmed in both cases. 


DoyLe vs. Donovan. 


. The burden of proof is upon the plaintiff in fi. fa. at the opening of 
a claim case, and where this burden continued, and the claimant 
did nothing, either by admissions or otherwise, to relieve the plaint- 
iff of the burden, the plaintiff should have been allowed to open 
and conclude the argument before the jury. 

2. Whether a claimant of property had notice of an unrecorded mort 
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gage or not, is a question of fact, and the evidence being sufficient 
to warrant the finding, this court will not interfere. 
(a.) There is no error in the several rulings of the court complained 
of. 








January 26, 1886, 









Burden of proof. Practice in Superior Court. Notice. 
Claim. Before Judge Carswett. Jefferson Superior 
Court. May Term, 1885. 










A mortgage fi. fa. in favor of William Donovan against 
J. F. Toole was levied on certain land, to which Sarah A. 
Doyle interposeda claim. The entry of levy stated that 
notice had been given to S. A. Doyle, the tenant. in posses- 
sion. On the trial of the claim case, the plaintiff opened 
the case and introduced the mortgage fi. fa. and the mort- 
gage, together with a deed conveying the land to the de- 
fendant prior to the mortgage; also testimony to show that 
the mortgagor was in possession at the date of the execu- 
tion of the mortgage, January 4, 1881. The mortgage was 
not recorded, and the plaintiffintroduced several witnesses, 
who testified that the claimant had made statements to the 
effect that she held by purchase under fhe defendant in 
fi. fa. after the mortgage was made; that she knew of the 
mortgage, and it was taken into consideration in fixing the 
price of the property. 

The claimant introduced a deed from the mortgagor to 
one B. R. Doyle, dated February 2, 1581, and a deed from 
B. Rt. Doyle to the claimant, dated February 5,1881. She 
denied notice of the mortgage. 

The court held that the plaintiff in fi. fa. was entitled 
to the opening and conclusion of the argument. The jury 
found the property subject. The claimant moved for a 
new trial, which was refused, and she excepted. 

























F. H. Sarroxp, for plaintiff in error. 






Cain & Potntiy, for defendant. 
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BLANpDFoRD, Justice. 


The only question of law in this case is, whether the 
claimant was entitled to open and conclude to the jury. 

1. The burden was upon the plaintiff in execution at 
the opening of the case, and continued at the conclusion; 
the claimant did nothing, either by admissions or other- 
wise, to relieve plaintiff of these burdens; hence we think 
upon every principle of law and logic, that the plaintiff 
should have been allowed to open and conclude to the jury, 
and that it is unfortunate for the practice in claim cases 
that the claimant should be allowed to open and conclude 
in any case, as the burden is on the plaintiff to show the 
property levied on subject to the 7. fa. throughout the 
case. We have alluded to this matter before, and the leg- 
islature should intervene. 

2. The main question in the case is as to whether the 
claimant had notice of the mortgage of the plaintiff in ft. 
fa. foreclosed in this case, and which had not been recorded. 
This is a question of fact alone, and the evidence of the 
witnesses introduced by the plaintiff was abundantly suf- 
ficient to establish such notice, notwithstanding claimant 
testified to the contrary. 

There is no error in the several rulings of the court com- 
plained of. 

Judgment affirmed. 


Lary vs. LEwIs. 


An owner of land was indebted to several persons. One of them 
agreed with him, that if the debtor would make him a deed to 
certain land, he would take up the indebtedness and give time 
to the debtor to repay it, and that he would re-convey the land 
to the debtor when the latter paid the amount of the indebtedness. 
The debtor made the deed, but the creditor refused to comply with 
his partof the bargain. He took possession of the land and held it 
during the years 1882, 1883, 1884, 1885, In the year 1882, he received 
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only $150 for the land, but it was worth $250 ner annum. The 
creditor testified that he was willing to make a deed if the debtor 
would pay him fourteen hundred dollars, the amount due. The 
jury feund that a title be made upon payment of $470, which was 
reached by deducting from the total amount due the creditor $250 
per annum for the land: 

Hild, that only $150 should have been charged for rent for the year 
1882, which would make the sum to be paid, in order to obtain a 
title, $570. If the defendant in error will amend the decree so as 
to make that the amount to be paid, the judgment will be affirmed ; 
otherwise it will be reversed. 

(a.) This case was tried upon the evidence, without reference to the 
pleadings, and a new trial was asked, upon the ground alone that 
the verdict was not supported by the evidence. 

February 9, 1886. 


Contracts. Rents. Mesne Profits. Practice in Supreme 
Court. Practice in Superior Court. Before Judge Lump- 
KIN LUancock Superior Court. April ‘Term, 1885. 


Reported in the decision. 


Jorpan & Lewis; C. W. DuBose; Harrison & PEEPLES, 
for plaintiff in error. 


Rersz & Lirtzz, for defendant. 
BLaNDrorD, Justice. 


It is quite difficult to ascertain the case from the plead- 
ings. They seem to have tried the case without reference 
to the pleadings, and the only assignment of error is, that 
the court erred in refusing a new trial; so we will treat the 
case as the parties themselves did. We make this out of the 
confusion which hangs around the case: Lary sold to Lewis 
871 acres uf land, for which Lewis paid him thirty-three 
hundred dollars. Lewis had afterwards become indebted 
to several persons some seven or eight hundred dollars, 
and also to Lary in all about $1,400. Lary agreed, if Lewis 
would make him a deed, that he would take up the indebt- 
edness of Lewis and give him time to pay it, and that he 
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would re-convey the land to Lewis when he paid the four- 
teen hundred dollars. Lewis made the deed, and Lary 
refused to comply with his part of the bargain, and took 
possession of the land, and held it for the years 1882, 1883, 
1884, 1885. The evidence shows that Lary only received 
$150 for the land in 1882, but that the same was worth 
two hundred and fifty dollars per annum. Lary testified 
that he was willing to make Lewis a deed to the land if 
he would pay the fourteen hundred dollars which he owed 
him. The jury found that Lary make Lewis a title to the 
land upon payment of four hundred and seventy dollars. 
It is conceded that the jury urrived at the verdict by al- 
lowing Lewis one thousand dollars for the rent of the land, 
which, deducted from the sum of $1,470 due Lary by Lewis, 
left $470, the sum found by the jury. It is manifest that 
the jury should not have charged Lary but $150 for rent 
for the year 1882, whereas they charged him two hundred 
and fifty for that year It is certain that the sum of four 
hundred and seventy dollars decreed to be paid by Lewis 
to Lary should be five hundred and seventy dollars; and if 
the defendant inerror will amend the decree, and make the 
same five hundred and seventy dollars, and pay the costs 
of bringing the case to this court, then the judgment of the 
court below will be affirmed ; otherwise, let it be reversed 
and a new trial granted. 

The parties have thought proper to try this case with- 
out reference to the pleadings. The court was invoked to 
grant a new trial alone upon the ground that the verdict 
is not supported by the evidence. The court refused the 
new trial; noerrors of law are complained of. The judg. 
ment is affirmed, as before directed ; otherwise, reversed. 

Judgment affirmed on terms. 





OCTOBER TERM, 1885. 


Cringan, Watkins & Company vs. Smith, trustee. 


Cringan, Watkins & Company vs. Smitu, trustee. 


[Jackson, C. J., not presiding, on account of providential cause.] 


Where, in a claim case, the plaintiff proved that the defendant in fi. 
fa. inherited the land levied on from his father, and that in 1879 
it was apportioned to him and he went into possession, and the 
tenant in possession testified that he rented the land from one I. 
T. Smith; that he thought it belonged to the defendant in fi. fa., 
and never heard that it belonged to defendant’s wife until this 
case began, when it was claimed by Smith as her trustee, this 
was sufficient to put the claimant on proof of his title; and it was 
error to dismiss the levy on motion. 

January 12, 1£83, 


Claims. Onus Probandi. Before Judge CarswELt. 
Jefferson Superior Court. May Term, 1885. 


On November 12, 1883, Cringan, Watkins & Company 
recovered judgment against L. W. Perdue, and a ji. fa. 
issued thereon and was levied, on September 16, 1884, on 
certain Jand, to which I. T. Smith, as trustee for Mrs. 
Annic EK. Perdue (the wife of the defendant in fi. fa.), in- 
terposed a claim. The cvidence is sufficiently stated in 
the decision. At the close of the testimony for the 
plaintiffs, the court, on motion, dismissed the levy, and 
the plaintiffs excepted. 


PuILLires & Wynne, for plaintiffs in error. 


Carn & Potuitt; Gamsie & Hunter, for defendant. 
BLaNDForD, Justice. 


This was a claim case. The plaintiff proved that the 
defendant in fi. fa. inherited the land levied on from his 
father; that in 1879 it was apportioned to him, and he 
went into possession. It was further shown by the ten- 
ant in possession that he rented the land from I. T. Smith, 
and he thought the land belonged to L. W. Perdue, de- 


fendant in execution ; that he never heard that it belonged 
v 76-4 
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to Perdue’s wife until this case started. The plaintiff 
having closed, the court dismissed the levy, on motion of 
elaimant’s counsel, and this is excepted to by plaintiffs, 
and error is assigned thereon. 

We think the plaintiff in execution made such a case by 
his proofs as to put the claimant upon proof of his title; 
title was shown to bein defendant in execution. The tenant 
of the claimant always understood that the land belonged 
to defendant in execution until after this litigation arose. 
Now l!et the claimant step to the front and show his title; 
if he fails to do so, the land is subject. So it follows that 
the judgment of the court dismissing the levy is error. 

Judgment reversed. 


Bates vs. SLADE & ETHERIDGE. 


The defendant purchased three and one-fourth acres of land, in the 
southwest corner of lot number sixty-one, in the shape of a tri- 
angle ; the complainants owned sixty-one acres, lying in the north- 
west corner of lot number sixty-two, which lay immediately south 
of lot number sixty-one, in the Coweta reserve of Muscogee 
county. The defendant, who had a brick-yard adjacent, entered 
upon three and one-fourth acres in the northwest corner of lot 
number sixty-two, and was excavating and removing the dirt to 
his brick-yard, when a bill was filed to enjoin him from so doing: 

Held, that defendant had no title to the land so entered upon, and on 
the final trial, a verdict and decree enjoining him from interfering 
therewith was right. 


November 17, 1885. 


Title. Trespass. Injunction. Before Judge Wiis. 
Muscogee Superior Court. May Term. 1885. 


In addition to the facts stated in the decision, it is neces- 
sary to add only the following: Complainants claimed tie 
land in dispute as a part of their purchase of sixty-one 
acres in lot of land number sixty-two. They charged in- 
solvency on the part of Bates, and that, before a recovery 
could be had at jaw, the clay would all be removed from 
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the land in dispute, and there would be left a series of pits 
and holes, not only destroying its value, but cutting off 
access to the rest of the property, and by causing stagnant 
pools, breeding malaria. 

The defendant claimed the land in dispute under a sale 
of three and one-fourth acres, described as being in lot 
sixty-one (which lay just north of lot sixty-two). He 
alleged that the line between the two lots was always re- 
cognized as being along a ditch and fence, and that this 
land was in lot sixty-one and was all of that lot which the 
person under whom he held claimed. He denied in- 
solvency. 

The jury found that the land belonged to the complain- 
ants, and that the defendant had already damaged it to 
the extent of $50.00. The defendant moved for a new 
trial, which was refused, and he excepted. 


W. A. Littte; Peasopy, Brannon & Battie, for plain- 


tiff in error. 


GoETcnius & CHAPPELL, for defendant. 
BLANDFORD, Justice. 


Bates was the owner of a certain tract of land which 
was purchased from the estate of Seaborn Jones, deceased ; 
it is described as three and one-fourth acres in the south- 
west corner of lot number sixty-one, the same being a tri- 
angle. Slade & Etheridge were the owners of sixty-one 
acres of land of lot number sixty-two, which was bounded 
by and embraced the northwest corner of lot number sixty- 
two. Lot sixty-one lies immediately north of lot sixty- 
two. This land lies in the Coweta reserve, in Muscogee 
county. Bates, who owned a brick-yard adjacent, entered 
upon three and one-fourth of an acre in the northwest 
corner of lot sixty-two, and was excavating and removing 
the dirt to his brick-yard, when Slade & Etheridge filed 
the bill in this case to restrain him from so doing. The 
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case came on for a final hearing, anda verdict and decree 
were rendered in favor of them against Bates, and he was 
perpetually enjoined from interfering with this land. Bates 
moved the court for a new trial, on several grounds, which 
was refused by the court, and he excepts, and assigns error 
thereon. 

It is made most manifest from the facts in this case that 
Slade & Etheridge owned the land in controversy, and that 
whatever land Bates and those under whom he claimed 
purchased from Jones’s estate, was a triangle in the south- 
west corner of lot sixty-one, and whether he got a good 
title to this land or not is not before us. It is clear that 
Bates and those under whom he claims did not purchase 
or receive any conveyance to any portion of lot number 
sixty-two from Jones’s estate, but that the same was pur- 
chased by Slade & Etheridge and those under whom they 
claimed. So the act of Bates in entering on this land was 


a trespass, and he was properly enjoined. Under the facts 
of this case, the rulings of the court almost become im- 
material, as the verdict and decree are demanded by the 
evidence. But we have carefully considered the excep- 
tions to the rulings of the court, and are satisfied that no 
error was committed. 

Judgment affirmed. 


MAYNARD vs. CLEVELAND. 


This case was argued at the last term, and the decision reserved. Hall, J., being 
disqualified, Judge Clarke, of the Pataula Circuit, presided in his stead. | 


1, While continuances are in the discretion cf the court, and the re- 
fusal thereof will, ordinarily, not afford ground for a new trial, 
unless the discretion is abused ; yet where the record shows that 
the discretion was not freely used, but was controlled and con- 
strained by an erroneous notion of the law, this furnishes a dis- 
tinct ground of review to a court established for the correction of 
errors of law. 

. Where a party has been, honestly and without indiscretion on his 
part, misled by a witness to rely upon his testimony on a certain 
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material point, and has thereby been kept from summoning an- 
other witness, who would have testified to the same point, but 
whose testimony could not be needed if the misleading witness 
had fulfilled the just expectations; and where the said party has 
been surprised by contrary testimony in the depositions of the wit- 


_ ness, just executed and brought in, it is an error of law to hold 


that his showing for a continuance on account of such surprise 
and to get the cther evidence, though otherwise satisfactory, is to 
be answered and overruled by the mere fact that the misleading 
witness was not his witness, but his adversary’s. 


. Therule that where one witness is present to prove a certain point, 


a continuance cannot, of right, be claimed, to get the testimony of 
another witness to the same point, does not apply, where the pres- 
ent witness is an interested party contradicted by another. 


. Where a trustee holds a note belonging to the trust estate, and 


receives in payment thereof, wholly or partially, a credit allowed 
to himself on his own individual indebtedness, the payment is not 
in behalf of the maker of the note, 1 good payment to the trust 
estate, although the trustee is solvent at the time of such pay- 
ment 


- Where the bill alleges that the trustee fraudulently delivered up 


the note to its maker, on receipt of less than was due on it, and 
that the maker fraudulently co-operated with the trustee therein, 
such allegation is sufficient to admit evidence that part of the 
payment made was in such a credit in favor of the trustee individ- 
ually, because thereby it is shown that, in law, less was paid than 
was due. 


. Where a trustee had a note payable to himself as trustee, which 


he claimed to be due, but which was ambiguous as to the time of 
maturity, and the maker contended that it was not to be paid until 
the majority of the cestui que trust, an:l a lawsuit was threatened, 
and to avoid delay, litigation and expense, the trustee allowed the 
maker a deduction from the amount of the note, in compromise of 
the controversy, and so a settlement was effected : 


Held, that whether the deduction shall stand in favor of the note- 


maker, or he shall be required to pay it back to the cestui que trust, 
depends on whether the contest and compromise were honestly 
and in good faith made by the maker of the note. 


. A trustee, holding such a note, has the legal title thereto, and has, 


without any order of the ordinary, sufficient authority to compro- 
mise such contested claim, to afford protection therein to the 
debtor, who, in entire good faith, contests and compromises the 
claim. 


. Whether such contest and compromise are in good faith by the 


debtor is a question of fact for the jury, and should be submitted 
tothem with proper instructions. 
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§. All the facts and circumstances going to show the motives of the 
debtor in <uch contest and compromise are admissible. 

10. Where the bill charges the trustee with fraudulently designing 
to get the proceeds of the note into his hands for misappropria- 
tion, and seeks to hola the maker responsible, because he knew 
of such fraudulent design, and fraudulently aided thercin, the 
said maker has the right to prove all the facts and circumstances 
going to show that the trustee was not acting in bad faith. 

11. Where such a charge is made against the trustee, and it is pro- 

posed to show that he was trying to get the fund beyond tho reach 
of threatened garnishment by creditors of the beneficiary’s father, 
whose executor he was, and out of whose estate the trust fund 
came, and that the trustee was so acting for the sole purpese of 
securing the fund to the cestui que trust, such evidence is not inad- 
missible in his favor, or that of the note-maker, merely because it 
might show a purpose fraudulent against such creditors. Toneg- 
ative the charge of bad faith against the cestui que trust, it may be 
shown that the trustee was zealous cnough in his service in the 
matter discussed to even violate the rights of others. 
. Where one, introducing interrogatories, omits certain answers, 
which are inadmissible in his behalf, because they purport to state 
the contents of a written instrument, the other party cannct in- 
troduce such answers merely to discredit the witness on other 
points by showing that these answers are contrary to the facts 
proved by the writing itself. 

Jackson, C. J., and Blandford, J., concurred in the judgment, but did 
not concur in that portion of the opinion relating to the continu- 
ance, 


February 16,1886. (Head-notes by the court.) 


Continuance. Practice in Superior Court. Witness. 
Trusts and Trustees. Payment. Fraud. Evidence. In- 
terrogatories. Before Judge Strewart. Monroe Superior 
Court. August Term, 1884. 


Reported in the decision. 


W. D. Srone; Berner & Turner; JT. B. Capaniss; Jonn 
I. Wait, for plaintiff in error. : 


Boynton & Hammonp; AtLen & Tistncer; J. A. Hunt, 
for defendant 
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CLARKE, Judge. 


At the trial, defendant moved for a continuance for the 
want of, and in order to obtain, the testimony of one 
Brantly. By him he desired and expected to prove that, 
in witness’s presence, Wilde C. Cleveland had actually paid 
to him $500. Defendant had all along kuown that Brantly 
was present at the transaction, and that he lived out of the 
county. But, although the case had been in court several 
years, he had not sued out his depositions, nor engaged 
him to attend, nor even consulted him on the subject. As 
an excuse for this apparent negligence, he made the fol- 
lowing showing: Defendant’s counsel stated that, at the 
preceding term, he had heard that complainant expected 
to prove by Wilde C. Cleveland that the latter did not, in 
fact, pay to defendant the $500 for which defendant had 
given him a receipt. Thereupon, he called on said Cleve- 
land to know what his testimony would be on that point. 
W. OC. Cleveland replied that, to the best of his recollec- 
tion, defendant’s statement was correct. Defendant him- 
self swore that said Cleveland had told him that his (defend- 
ant’s) statement of the matter was correct; and also testi- 
fied that said Cleveland and said Brantly were the only 
persons present at the transaction. Both defendant and 
his counsel swore that they had no intimation of any change 
in W. C. Cleveland’s mind on that point until the evening 
preceding the trial, when they discovered in depositions 
executed that afternoon Cleveland’s contrary evidence, 
Defendant swore that he was misled by this course of W, 
C, Cleveland (who was brother to complainant) into the 
belief that his own statement would be confirmed by that 
of W. C. Cleveland, and contradicted by nobody, and 
therefore did not deem it needful to procure Brantly’s tes- 
timony. He also exhibited a postal card received from 
said Cleveland as follows: 

““Dear Sin—I promised Judge Ia!l’’ (who was and is defendant’s 


counsel) ‘‘at your last court to come over to Forsyth during this 
term. He requested me so to do; and while I hope sincerely that 

















































| 


56 SUPREME COURT OF GEORGIA. 


Maynard vs. Cleveland. 


you will neither need me or sustain any loss, yet I am willing to do 
anything for you, and will be over Monday night or Tuesday morn- 
ing, and desire to see you and Judge Hall together. I am exceed- 
ingly sorry that you are troubled in this suit as you are, and truly 
hope that you will come out victorious ¢n toto. 

February 22, 1884. Witpe C. CLEvVELAND.’’ 


The case was called Thursday, the 28th of February. 
Cleveland had come as promised, but had not apprised 
defendant or his counsel of any change in his mind, and 
having sudden occasiori to leave the county on Wednes- 
day afternoon, by consent, his depositions were taken at 
the instance of complainant. Immediately upon discov- 
ering what said Cleveland had sworn, every effort practi- 
cable was made to get Brantly there. It was ascertained 
that he was somewhere abroad, traveling in the interest of 
a Macon mercantile house, and could not be found. De- 
fendant swore that he did not ask the continuance for de- 
lay, but in order to get Brantly’s testimony. The court 
overruled the motion. 

It was not disputed below, or here, that the testi- 
mony of Brantly was highly material. The court placed 
its judgment on the proposition of law, that as the mis- 
leading of the defendant was not done by complainant or 
his counsel, a continuance could not be allowed. This 
court has repeatedly held that continuances are in the 
discretion of the court, and that, when refused, unless 
there is an abuse of discretion, this court will not interfere, 
But where it plainly appears that the court below acted 
on an erroneous notion of the law, and that without that 
error, the showing would have been satisfactcry, and that 
in consequence of the refusal of the continuance the party 
has suffered a serious disadvantage, we hold that a tribu- 
nal for the correction of errors of law has distinct ground 
for reviewing the decision. 

That defendant suffered a serious disadvantage is clear. 
He and Wilde C. Cleveland were both parties to the trans- 
action under inquiry. Their testimony conflicted on the 
precise point. Brantly, as appears by his affidavit in sup- 
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port of the motion for a new trial, would have sworn posi- 
tively to seeing W. C. Cleveland actually pay over a large 
roll of money to defendant, at the time and place referred 
to, when said Cleveland denied that any money passed. 
Who can say that this would not have turned the scales 
in the hands of the jury in favor of defendant? But it is 
claimed that it has been held that the absence of cumu- 
lative evidence is no ground for a continuance; and that 
if a party has one witness present to testify to the same 
point, he cannot continue to get another. Surely, where 
the only witness present to testify to the point is a party 
at interest, and where the other party contradicts him, it 
cannot be the iron rule of the law that he may not have 
needful time and fair opportunity to bring in disinterested 
testimony to settle the dispute. It cannot be the policy 
of the law, which discourages an unnecessary and expen- 
sive array of witnesses to one point, to encourage parties 
to rely on their own contradicted statements, 

In 5 Ga., 80,it is held, “It would be no reply to his 
want of diligence that he and his counsel did not think 
the testimony would be needed in the cause until it was 
on trial.” That was a suit against indorsers of a bill of 
exchange, who, by the well-settled common law, were en- 
titled to demand and notice. The bank cashier, who made 
the demand and served the notices, though residing in 
Columbus, where the trial occurred, had not been sub. 
poenaed, nor even requested to attend. When the cause 
was being tried, the cashier could not be found. For want 
of this indispensable part of the plaintiff's case, he was 
non-suited. On his motion for a new trial, we are not 
surprised that the court should hold the language above 
cited. 

The case cited by defendant in error in 23 Ga., 613, 
has for a head-note, “A party is not entitled to a con- 
tinuance on the ground of the absence of testimony, unless 
he has taken some steps to procure that testimony.” But 
the showing set forth that defendant had “failed to 
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take the witness’s depositions, because he expected the 
witness to be present at the trial.” Here wasa plain case 
of laches. 

In 55 Ga., 21, during the trial, defendant moved to 
continue because he was surprised at the testimony of 
plaintiff's witness, and desired to procure contradictory 
evidence. There was no diligence in trying to learn what 
the plaintiff's witness would say, no authorized reliance 
on his favorable testimony, no misleading: Held, that 
there was no legal surprise at the testimony of his adver- 
sary. 

In King vs. The State, 21 Ga., 221., the defendant, 
indicted for ass2ult with intent to murder, claimed sur- 
prise because the prosecutor testified to his guilt, and 
asked a new trial in order to get the evidence of two wit- 
nesses, whom he all along knew'to have been present at the 
difficulty, but had not summoned, because he did antici- 
pate his need of them. He was not misled by anybody. 
Such surprise was manifestly entitled to no favor, and 
received none. 

Susan Eberhart, convicted cf murder, asked a new trial 
because a continuance had not been allowed her. Her 
grounds were, first, that owing to the recency of the 
homicide, and her arrest, and the public excitement 
against her, she could not safely go to trial; second, her 
counsel had not had sufficient time to prepare her defence. 
The first ground was mere matter of opinion, and obviously 
was better left to the discretion of the presiding judge 
than to a distant reviewing tribunal, who could not so well 
know the state of the public feeling. The latter ground 
showed no particular, either as to fact or law, wherein the 
counsel could not be prepared. This, too, was rightly left 
to the discretion of the court, where the counsel were well 
known. In that case, the Supreme Court held that, as 
there was no abuse of discretion apparent, a new trial would 
not be granted. 

None of these decisions seem at all in the way of a 


8 Emr B62 ras 


‘ 
F 
r 
L 
« 
: 
* 
pe 





= 
pe 
sj 
= 
4 
= 
Li. 
°} 
= 
= 
= 


OCTOBER TERM, 1885. 59 


Maynard rs. Cleveland. 


new trial in the case at bar. In Wilson vs. Brandon 
d& Shannon, 8 Ga., 136, it was ruled that “where, on 
the trial of a cause, a witness, from mistake, failed to 
prove a necessary fact, to make out the defence to an 
action, the witness having previously assured the defend- 
ant that he could and would do so, whereby the defendant 
was prevented from procuring other evidence to prove the 
same fact, which it would have been in his power to do; 
and a recovery was had in consequence of such mistake, 
both on the part of the witness and the defendant: Held, 


that such mistake operated as a surprise on the defendant, 


and that a new trial should be granted.” 

The case at bar is claimed to be distinguished from that 
last cited, because the misleading witness here was not 
the defendant’s, on whom he had a right to rely, but 
the complainant’s, on whom he was not authorized to rely. 
Can it be possible that this makes any difference? When 
W. OC. Cleveland was summoned, or examined, asa witness 
at complainant’s instance, did that give complainant any 
exclusive property in him or his evidence, so that defend- 
ant might not consult his knowledge of the facts, and rely 
upon his statements as to his evidence? Nothing is more 
common than for both sides to subpeena the same witness. 
His testimony may be indispensable to both. In part it 
may favor one, in part the other. Here Cleveland’s postal 
shows that Judge Hall had asked him to attend in favor 
of defendant, and that he had promised to do so. The 
presumption of law is, that a witness, summoned to court 
by either side, comes as an impartial witness to the truth. 
The mere fact that one party has first summoned him 
may. indeed, excite the suspicion of the other party, that 
his adversary has ground to expect. to be benefited by the 
testimony. Thus he may be put upon inquiry. Bnt when 
he has actually inquired of the witness himself, and been 
told that, on a certain point, he wil! support the inquirer, 
then whether the inquiring party may rely on him or not, 
depends on all the considerations which ought to influence 
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a reasonable man Why, in this case, should Maynard 
have distrusted W. C. Cleveland? There appeared no 
conflict of interest betwéen them. They were both de- 
fendants to this bill, brought to make both liable for wrong- 
dealing between them. Cleveland seemed to be his friend. 
Even down to the date of the postal card, strong assurance 
was given to his confidence. If anything is to be inferred 
against the prudence of trusting him, from the fact that 
the complainant had first called him, that inference seems 
exceedingly weak when we consider that the complainant 
might have called him to attest other facts in the case, 
and not this particular one; and that he might have been 
exercising his right to put upon the stand a party to whom 
he was opposed, in the hope of forcing a confession. Fur- 
‘thermore, it is a fact that the pleadings of complainant 
did not allege that the money was not paid, as Maynard 
claimed. ‘Therefore, it did not appear that W. C. Cleve- 
land was called by complainant for the express and sole 
‘purpose of proving that denial. We think that, when that 
fact was not expressly put in issue by the pleadings; when 
defendant had no ground whatever to expect contradiction 
from any other source, because he, Cleveland and Brantly 
only were present; when Cleveland, his friend, on special 
inquiry, told him and his counsel, separately, that defend- 
ant’s statement was correct; and when, without any inti- 
mation to the contrary, he gave the assurances contained 
in the postal card, Maynard could not be charged with 
unauthorized credulity in relying upon his support in his 
testimony; nor could he be charged with negligence in 
not. encumberiug the case and increasing the labor and 
cost by taking Brantly’s interrogatories to prove what 
was not denied by the pleadings, and, it seemed, was not 
to be denied by any witness, but rather to be attested by 
two. We think that the continuance ought to have been 
allowed. Brown vs. State, 65 Ga., 332. 

The complainant introduced in evidence an original re- 
ceipt, of which here follows a copy, to-wit : 
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‘This is to state that Wilde C. Cleveland has this day paid to me, 
for Howell Adams, five hundred dollars, and this is my receipt for 
the same. W. T. Maynarp. 


January 14, 1871.” - 


W.C. Cleveland, by interrogatories above referred to, tes- 
tified for complainant, that he did not actually pay or pass 
any money to Maynard, as stated in said receipt, but ex- 
plained the receipt as follows: Howell Adams owed May- 
nard $500 ; Cleveland owed Howell Adams; Maynard owed 
W.C. Cleveland, as trustee for complainant, a note herein- 
after described ; for mutual convenience, Cleveland cred- 
ited Maynard on his note, and received this receipt from 
Maynard. The jury was called on by a special inquiry 
to find whether Cleveland did actually pay this $500 to 
Maynard for Howell Adams; and, by another query, they 
were asked whether any arrangment was made between 
W.C. Cleveland and Maynard, by which the former got 
his indebtedness to Adams settled by crediting Maynard 
on the latter’s indebtedness to the trust estate. The jury 
found a negative answer to the first inquiry, and found 
that such an arrangement as last described was made with 
the $500. On these findings, the court decreed in favor 
of complainant against Maynard for this $500 and interest. 
To the above evidence of Wilde C. Cleveland, defendant 
objected, on the ground that the bill contained no allega- 
tion “of a misappropriation of any part of the trust funds 
in the payment of the debt of Cleveland to Howell 
Adams.” The objection was overruled. 

We find no specific mention in the bill, either of Howell 
Adams, or of the particular credit on Maynard’s note. 
Neither does the bill charge expressly that any part of the 
payment which Cleveland, trustee, credited to Maynard 
was produced by any credit procured for said Cleveland on 
his own individual indebtedness. But the bill charges as 
follows, to-wit: That Maynard, being indebted to Wilde 
Cleveland, as trustee for complainant, upon a promissory 
note for $2,500, the said Maynard and the said trustee “ en- 
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tered intosome pretended fraudulent contract by which said 
note was delivered up to said Maynard, and asum of money, 
much less than was then duc cn the note, turned over to 
Vilde C. Cleveland.” Again it charges, “The said Maynard 
made, or pretends to have made, some fraudulent arrange- 
ment, which they calla settlement, by which said Maynard 
obtained said note by placing a Jarge sum of money in the 
hands of said Wilde C. Cleveland, the same being one 
thousand dollars, or other large sum, less than was due on 
said note.” The charge is also made that the trustee was 
known by Maynard to be insolvent at the time of such set- 
tlement. Now, if it is true that, in making the settlement 
cn said note, the debt which the trustee individually owed 
to Adams was cancelled in favor of the trustee, and that 
that relief to Wilde C. Cleveland individually was ac- 
cepted as $500 paid on Maynard’s note to him, as trustee, 
then, to the amount cf $500, the trustee collected from 
Maynar@ “ less money than was due on the note.” In law 
such an cxchange of debts, agreed on by such parties, 
would be a fraud on the rights of the cestui gue trust. Such 
evidence, therefore. is in support cf the allegations quoted. 
This overrules the 24th ground of the motion for a new 
trial. 

On this branch of the case, as to the $500 said to be paid 
“for Hewell Adams,” the defendant asked the court to 
submit tothe jury the following charge, to-wit: “ Although 
you may believe that W. C. Cleveland did not pay any 
money to Maynard for Adams, but that the transaction 
was an exchange of debts, yet if you belicve that Wilde 
©. Cleveland, the trustee, was perfectly solvent at the 
time, and had funds and property to pay his debts, and 
that the arrangement was made simply as a convenience 
to Wilde ©. Cleveland, trustee, then I charge that such a 
transaction would be a good payment to Cleveland, trus- 
tee.” This request the court overruled, and that is made 
the 22d ground for moving a new trial. 

In Manning vs. Manning, guardian, et al.,61 Ga., 136, a 
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guardian settled with his successor Ly turning over to him 
debts which the latter individually owed tohim. The suc- 
cessor receipted as for so much of the effects of the ward. 
Justice Jackson, delivering the opinion, says: “ We think 
that such a transaction cannot stand in a court of equity, 
that it would admit of too much opportunity for fraud to 
suffer it tostand. The principle prohibiting such conduct 
was, in effect, ruled in 48 Ga@., 500.’ The head note in that 
case, fairly formulating the law of the case, is, “A guardian 
cannot discharge his trust by turning over to his successor 
debts due to himself individually from that successor.” 
This plainly implies the principle that Wilde C, Cleveland 
could not receive,in payment of what was duc to his ward, 
demands on himself individually. The debtor who settled 
with him that way is a party to the attempted misappli- 
cation of the trust funds. As in the decision just cited, we 
hold that such is the rule, though the trustee be solvent 
at the time, if, owing to his subsequent insolvency, the 
cestui que trust is injured by the settlement. The request 
for the charge was properly refused. Code, §3152; 55 
Ga., 21; 61 Jd., 137; 2 Spence’s Eq. Jur., 374, 385; 12 
Peters, 221, 230; Lewin on Trusts, 456, 458, 846, 847; 14 
Ga., 342. 

Another question, which constitutcs the issue involved 
in numerous grounds presented by the motion for a new 
trial, arises upon the following state of facts: The bill was 
filed against Wilde C. Cleveland, the trustee of complain- 
ant, and against Maynard. It sought to make Cleveland 
responsible for the amount of a note which Maynard had 
owed to him as trustee, and which it was charged that 
Cleveland had delivered up to Maynard for much less than 
the amount due thereon, and of which so much as Cleve- 
land had collected he had wasted. A decree had been 
rendered at a preceding term, as against Cleveland, for the 
full amount, but the bill was now on trial against Maynard 
alone, seeking to make him liable for his alleged fraudu- 
lent co-operation with Cleveland, trustee, in the waste of 
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the said fund. The jury did not find him liable fer the 
whole amount of his said note, but for the $500 and inter- 
est thereon, already explained in this opinion, and for the 
sum of $200 and interest thereon,—this last sum being the 
amount which they found had been deducted from the 
note, and from which Maynard, at his final settlement with 
the trustee, had been released. The note in question reads 
as follows: 

‘¢ 89,566.00. One day after, date I promise to pay Wilde C. Cleve- 
land, trustee for Oliver Cromwell Cleveland, twenty-five hundred 
-and sixty-six dollars, to be paid at my option, by paying the interest 
yearly. 

This February 5th, 1869. W. T. Maynarp.”’ 

It appears by the testimony of Maynard and of Wilde 
Cleveland that, at the final settlement of the note (in 
March, 1871), there was a deduction ‘rom the amount of 
the note allowed by Cleveland to Maynard. The evidence 
differing as to the amount of that deduction, the jury found 
it to be $200. The complainant claimed that this conces- 
sion was fraudulently allowed by the trustee, then insolv- 
ent, in order to induce Maynard to pay over to him at 
once the balance of the note, which he meant to apply to 
his own use, and that Maynard, knowing theinsolvency and 
fraudulent designs of the trustee, was in fraudulent collu- 
sion, induced by the concession to pay the said balance to 
the trustee. Maynard claimed that the concession was 
allowed by the trustee upon Maynard’s demand as a com- 
promise of a controversy between them concerning the 
obligation of the latter to make payment at that time; 
that it was a fair and honest demand on his part as com- 
pensation for yielding up his. right to postpone the pay- 
ment, and was fairly allowed by the trustee to get rid of a 
difficulty in the way of immediate collection—a difficulty 
which, if he could otherwise overcome it at all, could be 
surmounted only by litigation and heavy expense. This 
statement brings us to the construction of the note. The 
court and counsel below all treated the note as ambiguous 
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on the point of the time of its maturity, and parol evi. 
dence was admitted to explain it on that question. One 
Jones testified that he was present when Maynard exe. 
cuted the note in question and delivered it to Washington 
Cleveland, the father of complainant; that it was given 
for a balance of purchase price of land bought by May- 
nard from said Washington; that he saw Maynard pay the 
other part of said purchase money, being “a large sum;” 
that said Washington asked Maynard to make the note 
due when Oliver C. should arrive at majority; that May- 
nard refused to give such a note, saying, “I will not give 
a note, except it be payable one day after date, that I may 
pay it at any time;” that it was then agreed to make this 
note; that “both parties agreed that the word ‘option’ 
in the note meant that Maynard could pay at any time, or 
run the note until the majority of Oliver C.. if he would 
pay the interest annually.” 

Now, upon this evidence, as to the true import of the 
note, Maynard claimed that his construction of the note, 
in his controversy with Wilde Cleveland, was correct. 
He testified as follows concerning the settlement and the 
deduction allowed him: ‘The note was never presented 
tome... . during the lifetime of Washington Cleveland. 
After the note went into the hands of Wilde O. Cleveland,” 
[the record shows Washington’s death in 1869, and his 
will of February 22, 1869, appointing Wilde trustee], 
“James M.Simmons, in 1870, presented the note to me for 
payment. I told him it was not due, but that I was ready 
to pay the interest; he said he was instructed not to re- 
ceive any part of the note unless he could get all. Wilde 
C. Cleveland presented the note; he insisted that it was 
due; I insisted it was not; he threatened to sue me. Thos. 
J. Simmons presented the note and demanded payment, 
insisting that it was due, and I insisted that it was not. 
I offered to pay the interest, but it was refused.” He states 
that Wilde and he afterwards agreed on the settlemeni 


in 1871, with the deduction, and that he paid the balance 
v 76-5 
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of the note after the deduction and the credit of the amount 
which has been already explained in connection with the 
Howell-Adams affair. Maynard’s testimony proceeds fur- 
ther in these words: “ I did not know that Wilde C. Cleve. 
land wanted to, or would, use the money for his own pur- 
poses; Cleveland never told meso. I did not want to 
pay the money at the time it was settled; I acted in good 
faith in the matter; I was solvent at the time.” Wilde 
C. Cleveland testified “that he, at the time of his settle- 
ment with Maynard, held in store in his own right, unen- 
cumbered, forty bales of cotton, and was worth $6,900 
above all liabilities; that his father’s estate was insolvent; 
that himself, James M. Simmons for him, and Thos. J. 
Simmons, as his attorney, had all demanded payment of 
Maynard, who had refused it, on the ground that the note 
was not due, and offered to pay the interest, but was de- 
nied the right to do so; that Simmons proposed to charge 
him $250 to collect the note by suit; and, under these cir- 
cumstances, he consented to allow Maynard the deduction 
for immediate payment. He testified that he did not 
desire the money for his own use, and did not tell May- 
nard so; that Maynard never said anything ... . to in- 
dicate that he desired to take advantage of complainant 
or of witness.” 

Maynard was, on objection, disallowed to testify that 
when Wilde C. demanded payment, he refused, claiming 
that the note was not to be paid, except at defendant’s 
option, until complainant’s majority ; that Wilde C. threat- 
ened to sue defendant in the United States Court; that to 
save expense of suit and for the surrender of defendant’s 
option, the deduction was allowed and the settlement 
made. The exclusion of this evidence is the eleventh 
ground of the motion for a new trial. The twelfth ground 
is the refusal of the court to allow defendant to testify 
that, “‘in order to raise the money to pay off the note, he 
had to borrow $2,000 at 12 per cent per annum, for three 
months.” 
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The tenth ground having been abandoned, is not noticed. 
When Wilde Cleveland was on the stand in behalf of com- 
plainant, defendant asked him “ why and how the deduc- 
tion was made from the amount due by Maynard in their 
settlement,” stating that he could prove by the witness 
that the “witness threatened Maynard with sending the 
note to Texas, and suing it in the federal court;” that May- 
nard claimed the right to hold the money till complain- 
ant’s majority, which right Wilde C. denied; that Wash- 
ington Cleveland’s estate was insolvent; that the Zeigler 
children were pressing a large claim against said estate 
and looking for an opportunity to serve garnishments 
thereon; that by advice of his attorney, to prevent this 
debt of Maynard from being so garnished, to save it to 
complainant by getting it immediately into the trustee’s 
hands, and to avoid the expense and the exposure ofa 
suit, he was prompted to allow Maynard the deduction. 
The court ruled out the question, and thence arises the 
sixth ground of the motion for a new trial. Defendant 
then offered to prove by said Wilde that the witness 
“ acted in good faith and solely for the purpose of protect- 
ing the interest of complainant,” which the court disal- 
lowed, and the seventh ground rests on that. The eighth 
ground is the refusal of the court to allow Wilde C. to 
testify to his ownership of funds of his own, which he 
loaned out, and used the collections made for complainant 
to place the latter beyond such garnishments. The ninth 
ground is because the court refused to let defendant prove 
by said Wilde C. that defendant claimed “the option to: 
pay the note at any time he saw proper, or when com- 
plainant should arrive at age, by paying the interest on it;. 
and that the deduction was the consideration that induced. 
Maynard to waive his alleged option and to pay then.” 
As to the exclusion of the evidence described in the 8th 
and 7th grounds, it is to be observed that the evidence has 
exclusive reference to the good faith of W. CO. Cleveland 
in allowing this deduction. Kt is, therefore, claimed by 
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defendant in error to be irrelevant to the question of the 
liability of Maynard. This seems to us a non sequiter. 
The bill proceeds on the notion that the trustee acted in 
bad faith, and that Maynard is responsible because he 
knew of it, colluded and co-operated in it. To make out 
the charge, it was legitimate to prove the bad motives of 
Wilde C., and then to connect Maynard therewith by 
proof of notice. Equally in defence, Maynard can deny, 
first, the misconduct of the trustee, and secondly, May- 
nard’s notice thereof. Here let it be observed, that the 
verdict and decree against Wilde C. were not put in evi- 
dence in this case. But the evidence of the trustee’s de- 
sign to put the trust fund beyond the reach of garnishment 
by the creditors of Washington Cleveland is objected to, 
on the ground that such a design would be fraudulent as 
against such creditors. Those creditors, however, are 
not here urging the objection. Such an objection is 
allowed by law for their benefit. The complainant here 
charges the trustee with bad faith against his cestud que 
trust. If the evidence goes to show that, in his zeal to 
benefit the cestui gue trust, he was even willing to violate 
the rights of others, it certainly tends to refute the charge 
of bad faith to the complainant. This remark applies to 
so much of the evidence, specified in the 6th ground, as 
refers to the occasion and the motive for the trustee to 
avoid such garnishment. It also applies to the record of 
the suit by the Zeiglers against Culverhouse, principal, 
and Wilde OC. Cleveland, as executor, of said Washington, 
the rejection of which is made the 5th ground of the mo- 
tion for a new trial. Such record tended to support the 
statement of the threatened danger of garnishment. 

It is evident from the record that the court below held 
as the law of this case that, irrespective of the good or bad 
faith of either the trustee or Maynard, or both, in the mat- 
ter of the deduction allowed, and regardless of whether or 
not it was a compromise of an honestly disputed liability 
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to make payment before complainant’s majority, if the 
trustee did allow the deduction, and if Maynard, to that 
extent, had paid less on the note than appeared by calcu- 
letion to be due, he was liable to account for it. This 
theory of the court shows itself in numerous applications, 
which will hereafter be specified. At present, let us in- 
quire into its soundness. 

It is maintained by the defendant in error that the Code 
($§2538 and 2539) denies to a trustee the power to make 
such a compromise, except by virtue of an order of the 
ordinary first obtained. Section 25338 is as follows: “ Ad- 
ministrators, guardians and others, holding trust estates, 
are . . authorized tocompromise claims in favor of the 
estate they represent or their wards, where their debtors 
deliver bona fide all their property for the useof creditors, 
except such as is, or may be, exempt from levy and 
sale in casesof insolvent debtors: Provided, the ordinary, 
after an examination of the facts, shall first make an order 
directing such compromise.” What does this section au- 
thorize to be compromised? ‘Claims in favor of the 
estate” or “ wards” represented; 7. e., whatever is claimed 
to be due to such estate or ward, whether the claim be 
disputed or admitted. When is the compromise author- 
ized by this section? When the debtor bona fide delivers 
all his property (except exemptions) for the use of cred- 
itors. This case is clearly the specific one of entering into 
an arrangement in the nature of a bankruptcy by which 
the debtor’s assets are assigned for the benefit of creditors 
and the debtor is discharged, the trustee looking to his 
share in the proceeds of the assignment. The assignment 
may yield, more or less, on liquidation and final distribu- 
tion. But if the ordinary, in advance, regards it as fair, 
and thinks the prospects justify it, he can authorize the 
trustee to enter into the arrangement and release the 
debtor. This order passed, and the trustee entering into 
the agreement accepting the assignment, the claim is com- 
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promised and the debtor released and the trustee safe, if 
the assignment ultimately produces less than one per cent 
on “ the claim.” No subsequent conditions are annexed. 
Of course, good faith is always demanded. For such a 
course of compromise, a fiduciary must get an order of the 
ordinary. This is not the case at bar. Section 2539 reads: 
‘“‘ Guardians, administrators, executors, and all other per- 
sons acting in a fiduciary capacity, are authorized to com- 
promise all doubtful debts belonging to such estates, where 
such settlement will advance the interest of those repre- 
sented. All persons acting under the provisions of this 
section, on making their returns, shall make oath that the 
settlements thus made were in good faith, and to the best 
interests of the parties thus represented: Provided, the 
ordinary first make an order directing such compromise.” 
Here the things to be compromised are “ doubtful debts.” 
Debts, true and real, they certainly are, but “doubtful” 
as to solvency. In 62 Ga.,118,the court says, “This sec- 
tion is applicable to the one subject of doubtful debts.” 
Where a fiduciary compromises a known and undisputed 
debt, on the ground that itis of doubtful solvency, if he first 
gets an order from the ordinary, and afterwards, in the way 
of a return, makes oath to his good faith therein, and that 
the settlement was to the best interest of the estate, the 
compromise is prima facie good, so far as the fiduciary’s 
liability is concerned. Jb. But section 2537 of the Code 
of 1882 is in the following terms: “ Administrators, exec- 
utors and guardians are authorized to compromise all con- 
tested or doubtful claims for or against the estates or 
wards that they represent, to submit such matters to arbi- 
tration, to release a debtor if to the interest of the estate or 
ward, and toappoint an attorney in fact, being responsible 
for the acts of said attorney.” 

Here the subject-matter to be compromised is, firstly, 
“claims,’—7. e., what is claimed to belong or be owing to 
the estate; secondly, such claims as are “contested or 
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doubtful.” Not debts certainly due, but doubtful in solv- 
ency, but demands of doubtful validity or disputed. ‘he 
two words, “ contested ” and “ doubtful,” are not precisely 
synonymous, so as to make the use of both an idle repe- 
tition. A claim may be “contested,” which the executor 
sees to be beyond doubt as to its legality, and which no 
court would hold to be of doubtful obligation. So the 
executor may have just cause to doubt its validity, and an 
enlightened court would consider it of uncertain force, and 
yet no actual contests have arisen. But whether it be “con- 
tested or doubtful,” this section covers it. That claims, 
whose justice and legality may be questioned, are the 
matters here referred to appears from the following clause 
in the section, “to submit such matters to arbitration.” 
The claim of Wilde OC. Cleveland, trustee, to collect, at 
once, the Maynard note was “doubtful” and “contested.” 

But it is observed that while §2538 mentions “ adminis- 
trators, guardians and others holding trust estates,” and 
§2539 names guardians, administrators, executors and all 
other persons acting in a fiduciary capacity,” ‘§2537 men- 
tions only “administrators, executors and guardians.” 
Doés it, then, include other trustees? Literally, it does not. 
But Jet us look to the reason and spirit of the law. This 
section is the result of §2500 in the Code of 1863, as 
amended by the act of 1866, p. 33. The original section 
mentioned only administrators. It also expressly applied 
only to contested claims. By the act of 1866, executors 
and guardians are added, and the claims are described as 
“contested or doubtful.” These are the only substantial 
changes effected by the amendment. In 1866, shortly 
after the close of the civil war, when so much confusion 
and uncertainty had fallen upon the property and finan- 
cial interests of the country, it was the spirit of the legis- 
lature to facilitate the settlement of controversies, and 
especially those in the hands of fiduciaries. This amend- 
ment was made to serve such a purpose. Sections 2538 
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and 2539 were enacted at the same session with this amend- 
ment, the former bearing equal date with §2537, viz., 
December 4, 1866, and the latter, dated December 15, 
1866. Administrators, who do not hold the legal title to 
real estate, are herein authorized, in regard to either realty 
or personalty, to compromise “a contested or doubtful 
claim.” Guardians, who hold the legal title to neither 
lands nor personalty in general, are so authorized. Exec- 
utors, who may be without bond, and even exempted by 
will from making returns, are so authorized. By theaction 
of these classes the rights of both creditors and heirs may 
be affected. The rights of minors are in their hands. 
What reason can be given for so authorizing these officers, 
which does not apply with like force to trustees? Besides, 
the latter hold the legal title. Where the reason of the 
law applies, the rule ought to apply. 

But if this section, for want of express mention of trustees, 
fails to cover them, then it can be asserted that we are with- 
out statutory law to affect the questionat bar. Section 2538 
applies not, because this is not a case of assignment for 
creditors. Section 2539 does not reach it, for, as held in 
62 Ga., 118, “this section is applicable,” not to “ con- 
tested or doubtful claims,” but ‘‘to the one subject of 
doubtful debts.” At least, then, we have no prohibition 
against a fair compromise by a trustee of a * contested 
claim.” He holds the legal title to a note payable to him 
as trustee. In Fountain vs. Anderson, 33 Ga., 872, it 
appeared that a guardian took, payable to himself as guar- 
dian, or bearer, a note for the interest of his ward in an 
estate. He sold and assigned the note on discount to 
Fountain. The guardian absconded. A successor was 
- appointed and sued the transferee of the note for it, or its 
value. It was held that, notwithstanding the addition of 
the word guardian to the payee’s name in the note, the 
payee held the legal title and could sell it; and that, if 
the purchaser bought in good faith not intending to de- 
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fraud the ward, he got a good title, notwithstanding he 
knew that the note was for the ward’s benefit. The fol- 
lowing language is used: ‘The legal title to promissory 
notes and other evidences of debt taken by a guardian, 
executor or administrator (for their power, duties and 
trust in this respect are the same), is in such guardian, 
administrator or executor, and he has the right to collect 
or sell and transfer the same, passing. the legal title 
thereof to the transferee ; and he who purchases such a 
note from such guardian, etc., in good faith, with no inten- 
tion to commit a fraud, or knowledge that one was intended 
on the ward, gets an absolutely good title, . . although 
he may know that the note belonged to the guardian as a 
part of the estate of his ward; nor is he liable to account 
to the ward or any one else for the amount of the note so 
purchased or the loss accruing to the ward, or others, by 
such assignment.” “The purchaser is not bound to in- 
quire into the motives that induce the guardian to sell, 
and if he buys in good faith, with no intention to commit 
a fraud, or knowledge that one is intended, although the 
guardian, or other trustee, intends by the assignment to 
convert the security to his own use, in fraud,” ete. That 
decision antedates the Code, and rests upon the common 
law. In the opinion, the court derives the foregoing con- 
clusions from authorities in regard, not to guardians, but 
to executors. The doctrine is extended to guardians and 
all like trustees, ‘“* because the reasons and necessity ” for 
the rule “ are the same.” In King vs. King et al., 37 Ga., 
205, “‘ Where a note . . . for trust property, payable 
to the trustee, . . was placed in the hands of an attorney 

for collection by the trustee, suit instituted and judg- 
ment obtained, which was paid in Confederate money (the 
currency of the country) to the attorney, received by him 
in satisfaction of the debt, . . . . and the . . money paid 
over to his client, and received by him without objection: 
held, that on a bill filed by the cestui que trusts against 
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the maker of the nc*e, the attorney and the trustee, . .. 
the maker of the note . . . and the attorney . . . acting 
in good faith, will be protected.” Here, because the trustee 
had the legal title to the note, his right or authority to 
receive payment that way was sufficient to protect the 
debtor and the attorney, unless they acted in bad faith. 
The liability of the trustee, however, was treated as an 
independent and very different question, not affecting the 
other defendants. See also 69 Ga., 631. 

In the case at bar the note was payable to Wilde C. 
Cleveland, trustee. He could have received payment ina 
depreciated common currency if Maynard had in good faith 
paid it to him, without fraudulent intention or knowledge 
of such, on the trustee’s part. His power to make such a 
compromise of a contested claim as would be legal in favor 
of Maynard involves the same principle. It all depends 
on whether there was a bona fide contest raised by May- 
nard, and whether the deduction allowed was in good faith 
claimed and received by him in compromise and settle- 
ment of that dispute. If he had, or honestly claimred to 
have, an option to hold on to the fund until complainant’s 
majority, paying interest annually, such claim was of a 
valuable right, and its surrender might constitute a valua- 
ble consideration to Wilde Cleveland for allowing the 
reduction. The question as to the good faith of Maynard 
ought to have been, as it was not, submitted to the jury. 
The evidence above quoted, tending to show the circum- 
stances and consideration and motives of the parties to the 
compromise, ought to have gone to the jury. 

Complaint is made in the 18th ground, that the court 
refused a requested charge therein recited involving this 
principle. The charge, however, as worded, was faulty, 
in that it might be applied to the entire matter of “ the set- 
tlement,” instead of to the precise question about the re- 
duction last discussed. The 19th‘ground is the refusal of 
the court to submit to the jury a prepared question offered 
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by defendant for the purpose of getting the jury to pass 
on this last question of good faith. But the query pro- 
posed was also liable to be held to apply to the entire 
settlement, and for that reason the court should not have 
adopted it. The 20th ground is the failure of the judge to 
instruct the jury on the subject of the good faith of the 
parties We hold that that was so directly in issue, that 
the court could get no sufficient basis in a verdict for this 
reduction, except by a submission of the question of good 
faith in that point to the jury, with proper instructions, 
So we find error here. The requested charge recited in 
the 21st ground is a fair statement of our view of the law 
as above elaborated on the question of the deduction made 
in that compromise. It might have given the jury valua- 
ble guidance. It was error to refuse it, and to fail to charge 
the principle therein contained. 

Several grounds of new trial are predicated upon the 
refusal of the court to allow the defendant to put in evi. 
dence certain parts of the depositions of James M. Sim- 
mons, sued out by complainant, and other parts of which 
complainant introduced. But all the evidence referred to 
was statements of said Simmons of the contents of the 
written note, contrary to the, note itself in evidence. De- 
fendant desired them admitted, not in support of the facts 
which they asserted, but to bear on the credibility of the 
witness. We know no rule for impeaching a witness that 
way. The ruling which we have already made as to the 
admissibility of the facts of the Zeigler claim against Wilde 
Cleveland, as executor of Washington Cleveland, and of 
the record of the suit in their favor, will determine that the 
evidence specified in the 16th and 17th grounds should 
have been admitted. It is the same matter in another 
shape. 

Let the judgment below be reversed. 


Jackson, Chief Justice, announced orally that he and 
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Blandford, Justice, concurred in the judgment rendered, 
but not in that portion of the reasoning of Judge Clarke 
relating to the question of a continuance. 


JOUNSON vs. THE STATE OF GEORGIA.* 





1. From the preliminary examination of the child cf six years of age, 
on whom a rape was alleged to have been commiited in this case, 
it dces not appear that she sufficiently understood the obligation 
of an oath or the punishment the law imposed upon its violation, 
or that she had the slightest conception of any future, much less 
of any future punishment for perjury or other bad conduct in this 
life, so as to have made her a competent witness. Possibly, on a 

second trial, as she advances in age and moral training, she may 

better understand these obligations and penalties, and may become 
competent. 

. The confessions made by the prisoner to Jordan in the presence 

| of his wife were not voluntary confessions, free from fear, and were 

| not admissible. Where Jordan told the prisoncr, that if he did 


to 


not confess to him, he would have to confess to a justice of the 
peace, it was equivalent to telling him that, unless he confessed, 
he would be arrested and taken before a justice of the peace and 
tried for the offense, and this being done in the presence of the 
mother of the child charged to have been ravished, and who was 
accusing the defendant of the crime, such a confession does not 
/ appear not to have been induced by the slightest hope of benefit 
| or remotest fear of injury. Code, §3793 

| Judgment reversed. 
| 

| 


November 3, 1885. 


Jackson, Chief Justice. 





{Joe Johnson was indicted for rape committed on a child 
under ten years of age, and was convicted. He moved 
| for a new trial, on the following among other grounds: 

{ (1.) Because the court permitted the child, on whom 
| the crime was alleged to have been committed, to testify, 
| over defendant’s objections, on the ground that she was of 


*No full reports or opinions are published in this and the following cases, 
under the provisions of the Act of March 2, 1875. 
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tender years and did not understand the nature of an oath. 
(The preliminary examination was as follows: 
By the court: 


Question. ‘‘Do you know what you are about to donow? Do you 
know what it is to get up in the court-house and swear? Do you 
swear to tell the truth or to tell a falsehood ?’’ 

Answer. ‘Tell the truth.’’ 

Q. ‘If you were to tell a falsehood, what would be the consequen- 
ces to you? Any law against it? Would you be punished?”’ 

A. ‘Yes, sir.’ 

Q. ‘‘Would you be punished hereafter if you were to get up here and 
swear toa falsehood? What becomes of little children that tell lies 
and falsehoods—do they go to heaven or a worse place? Have you 
never been taught anything about that?’’ 

A. “No, sir.’’ 

Q. ‘‘You say that you would be punished if you told a lie; how 
would you be punished ?”’ 

A. “TI don’t know.’’ 

Q. ‘Is it right to tell the truth or to tell a lie?’’ 

A. “To tell the truth.”’ 


By the defendant’s counsel: 


Q. ‘What is your name ?’’ 

A. ‘“‘Olie Leverett.”’ 

Q. ‘‘Has not your mother been talking to you about what answer 
you should make in case you were asked these questions that the 
judge has asked you? Whit did she tell you?”’ 

A. “To tell the truth.” 

Q. ‘‘Did she not tell you that when the judge or the court asked you 
if it was any harm to tell stories, to say yes?’’ 

A. “Yes, sir.’’ 

Q. ‘‘Did she tell you that if you were asked whether, if you were to 
tell stories, you would be punished, to say yes?”’ 

A. “Yes, sir.’’ 

. “Your mother told you all that?”’ 

. “Yes, sir.’’ 

. ‘You say you are how old?”’ 

. “Six years old.’’ 

. “Just six years old?’ 

“Yes, sir.” 

. ‘Do you Know what swearing in the court-house means ?’’ 

. “Be, az.” 

. "You don’t know whether the law punishes you or not if you 
swear falsely ?’’ 








| 
| 
| 
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‘*No, sir.” 
‘You don’t know anything about an oath, or do you?” 
**No, sir.” 
‘‘You don’t know what it means?’’ 
“No, sir.’’ 


By the solicitor general : 


Q. 


“Tf you come into the court-house and put your hand upon that 


Bible and swear, what must you tell, the truth or a lie?” 
A. ‘Tell the truth.”’ 


Q. ‘‘What do you intend now to tell?” 
A. ‘'The truth.”’ 
Q. “If you tell a lie, what will become of you when you die?” 
A. “I don’t know.”’ 
Q. ‘You don’t know?’ 
A. “No, sir.’’ 
- Q. “You know you must tell the truth?” 
A. “Yes, sir.’ 


By the court: 


LO POPOPOPOPOPOPOPO 


‘‘What is your name?’’ 


- “Olie Leverett.’’ 


“‘Who made you—do you know?”’ 
“No, sir.”’ 
“Don’t you know God made you?”’ 


. “Yes, sir.’”’ 


“Did you never hear about that?’’ 

‘No, sir.’’ 

“Did you never hear about the old bad man?” 
“No, sir.”’ 


‘That gets bad children and burns them up?’”’ 
“Yes, sir.’’ 


. “Did you never hear about that?’’ 


‘Yes, sir.’”’ 


. ‘*When they tell lies?”’ 
. “Yes, sir.’’ 


. “Did you never hear about people going to the penitentiary or to 


jail for telling lies ?’’ 


A. 


. 
“No, sir.”? 


Q. “Don’t you know that, if: you were to tell a lie, and a man were 
hung on your evidence, that you would be hung, too?” 


A. 


“Yes, sir.’’ 


Q. ‘Which is the proper thing for you to do, to tell the truth or to 
tell a lie?’’ 


“To tell the truth.’ 


A. 
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Q. ‘‘Which is it right to tell, the truth or a lie?’ 

A. “I don’t know, sir.’’ 

Q. ‘Do you know that there is any difference between telling the 
truth outside of the court-house aad inside of the court-house ?”’ 

A. ‘‘No, sir.”’ 

Q. ‘‘Suppose that you lay your right hand upon that book and swear 
that you will tell the truth, and call God to witness that you tell the 
truth, and then tell a lie, don’t you know that you would be punished 
for it, when you would not be punished for talking outside and not 


telling the truth ?’”’ 

A. ‘No, sir.’ 

The court permitted the witness to testify.) 

(2.) Because the court allowed Jordan, a witness for the 
state, to testify as to confessions of the defendant.—The 
objection was that the confession was not voluntarily 
made. (Jordan testified that he, in company with the 
mother of the child alleged to have been raped, who was 
also the wife of the defendant, had a conversation with 
him and asked him if he did the deed and why. The 
mother asserted that he did do so. Jordan asked the de- 
fendant three times, and the third time told him that, if he 
did not tell witness, he would have to tell a justice of the 
peace, meaning, and being understood by the defendant 
as meaning, that he would be carried before the justice. 
He then confessed.) 


The motion was overruled, and the defendant excepted. ] 


Royce & Company et al. vs. GAZAN, and vice versa. 


1. When the facts are conclusive that the claimant was in possession 
when the levy was made, his admission that defendant in fi. fa. 
then had possession, should not work his right to open and con- 
clude the argument. No falsehood should work advantage to any 
litigant in any court of justice. 

2. Such admission, thus made in judicio, should preclude the ciaim- 
ant from denying afterwards its truth, but the fact of the posses- 
sion of defendant after alleged sale to him should stand against 
him as a badge of fraud. 


3. The right to open and conclude, especially on the trial and sifting 
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of facts to unravel the subtleties of fraud, is an important legal right, 
and, if improperly denied, demands the grant of a new trial. 

. If there be no witness to a writing, anybody who knows the hand- 
writing of the maker may prove it; especially wouhd it be wrong 
to require the party to call his adversary to prove his own hand- 
writing, and thus make that adversary his own witness. 

. A party may testify to his intention. It is evidence to be consid- 
ered, but the facts—all the facts—are to be considered, to arrive at 
the truth respecting his real motive. 

. As the case is to be tried over, it is useless to pass on the newly 
discovered evidence as a ground for new trial. 

- Nor would it be fair to pass upon the merits of the great question 
of fraud or no frand. 

. The motion for a new trial should not have been dismissed. The 
brief of evidence was approved, subject to corrections, in the time 
allowed, and filed in time, and afterwards corrected and approved 
in full. 


Judgment reversed on original bill of exceptions and affirmed oncross- 
bill. (Head-notes by the court.) 
October 20, 1885. 


Jackson, Chief Justice. 


[Attachments in favor of H. A. Royce & Co. and Loomis 
& Hart were levied upon a stock of goods and a house and 
lot, as the property of Nathan Gazan, and Simon Gazan 
interposed a claim thereto. The cases were tried together 
by agreement. 

The claimant’s title rested upon a purchase claimed to 
have been made from the defendant in payment of a pre- 
existing indebtedness, except a balance, which was paid 
to the defendant in money. These debts were evidenced 
by certain notes and drafts. The plaintiffs denied the 
bona fide making of this sale, and insisted that the alleged 
transfer was fraudulent. 

~The jury found the property not subject. The plaintiff 
moved for a new trial, on the following grounds: 

(1) to (3.) Because the verdict was contrary to law and 
“evidence. 

(4.) Because the .court erred in overruling plaintiff's 
objection to the admission of the notes and drafts purport- 
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ing to be signed by Nathan Gazan, upon proof of the exe- 
cution of the same by the evidence of J. G. McCall that 
he was acquainted with the handwriting, that the signa- 
tures were Gazan’s signatures, and that the notes shown 
were the identical notes delivered to him as attorney for 
Nathan Gazan.in payment for the goods ;—the objection 
being that said Gazan was present in court and that his 
evidence would be the best evidence of their execution. 

(5.) Abandoned. 

(6.) Because the court erred in allowing the claimant 
to assume the burden of proof, with its consequent rights 
and privileges, by admitting possession of the property 
levied on in the defendant at the time of the levy, over 
the objection of plaintiffs counsel on the ground that 
the claimant had no right to make such admission and 
assume such onus over plaintiff's objection; that said ad- 
mission was false; that, as a matter of fact, the possession 
was in the claimant, and that the court should hear evi- 
dence as to the possession and by the proof determine 
where to place the onus. 

(7.) Because the court erred in continuing said ruling 
of force, and allowing claimant’s counsel to conclude, after 
it appeared to the court from the testimony of the claimant 
himself (and which was conceded by plaintift) that the 
possession of said property was in said claimant at the 
time of the levy. [The court certified that the order of 
arguments was arranged by counsel themselves, under the 
previous ruling of the court.] 

(8.) Because the court erred in allowing the following 
question to be asked claimant by his counsel, to-wit:. 
“¢ What was your object in buying this stock of goods from 
Nathan?” over plaintiff's objection, because intention or 
purpose could not be proved in that way, it being specially 
a conclusion to be derived from the facts. 

(9.) And the following question, to-wit: “State your 


knowledge, if any, of any intention of Nathan Gazan to 
v 76-6 
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hinder or defraud his creditors,” over plaintiff’s objection, 
the same as set forth in preceding ground. 

(10.) Because the court refused to allow plaintiffs coun- 
sel to ask Simon Gazan if he had not failed recently. 

(11) to (14.) Abandoned in argument. 

(15.) Because of newly discovered evidence. 

The motion was overruled, and the plaintiff excepted. 

They were allowed, by consent order, thirty days after 
adjournment of court in which to file a brief of the evi- 
dence. On the last day allowed, a brief of the evidence 
was presented to the judge, who entered on it “ Examined 
‘and approved, subject to future corrections, if necessary.” 
It never was agreed on by counsel. Subsequently, a motion 
to dismiss the motion for a new trial was made, because 
the brief of evidence was not properly agreed on, approved 
and filed within the terms of the order. Certain corrections 
were made in the brief, and the court finally approved it. 
He overruled the motion to dismiss, and the claimant filed 
a cross-bill of exceptions. | 


HoGcan vs. THe STATE OF GEORGIA. 


1. The evidence abundantly supports the finding that defendant is 
guilty, and therefore the verdict is not contrary to law. 

2. The record does not disclose any abuse of the privileges of wit- 
nesses in compelling them to answer questions inculpating them- 
selves against their wills, and evenif there had been any instances 
of it in the case of one or two of the numerous witnesses, there 
is abundant testimony outside of what they testified to require 
the verdict. Wharton Crim. Law, §§465, 472, 473, 476. 

. Reputation of a house being kept and maintained as a lewd house 

is admissible evidence. Wharton’s Crim. Ev., §261; 17 Conn. 
R., 467. 
No testimony of consequence running back more than two years 
was admitted, and the verdict is demanded without it. Besides, 
to show the character long established of such a house, it might 
well be admitted, the jury in the charge of the court being told not 
to convict the defendant unless she had kept the house within the 
two years preceding the accusation. 
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. Nothing wrong is discovered in the charge, as excepted to, when 
the whole: is read together, and the exceptions are corrected by 
reference to the general charge, upon which limitation and condi- 
tion alone they are certified as true. 

Judgment affirmed. 


November 3, 1885. (Head-notes by the court.) 


Jackson, Chief Justice. 


~ [Lena Hogan was indicted for keeping a lewd house. 
A number of witnesses were introduced by the state, from 
whose testimony it appeared that the defendant had re- 
sided at a certain house in Americus for a number of years; 
that she made purchases for the house and returned it for 
taxation within two years prior to the date of the indict- 
ment; that the reputation of the house was that it was a 
lewd house, and women who were known as lewd women 
lived there; and that men visited there for immoral pur- 
poses. The defendant introduced no testimony, but made 
a statement denying that she had kept the house for more 
than three years, or that she owned the property, and 
alleging that she merely lived there with her mother and 
sister. 

The defendant was found guilty. She moved fora new 
trial, on a number of grounds among them being the {ol- 
lowing: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court erred in compelling three wit- 
nesses to testify as to their presence at the house in ques- 
tion and to acts and sayings of the defendant there in 
their presence, after it had been shown that the reputation 
of inmates of the house was that of lewd women. 

(3.) Because the court admitted over objection and re- 
fused to rule out testimony relating to the defendant and 
her house more than two years preceding the date of the 
indictment. 
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(4.) Because the court admitted in evidence the tax di- 
gest of the county to show title in the defendant. 
_ (5.) Because certain charges and the entire charge were 
erroneous 

(The court certified the charges excepted to only by ref- 
erence to the entire charge.) 

The motion was overruled, and the defendant excepted. ] 


Maguire vs. THE Mayor, etc., oF CARTERSVILLE. 


The statements in this declaration are sufficient, if proved at the trial, 
to entitle the plaintiff to damages for the alleged injury to his 
premises by the creation and maintenance of the nuisance com- 
plained of, as this court decided in 73 Ga., 523. Therefore, it fol- 
lows that there was error.in sustaining the demurrer and dismiss- 
ing the case. 

Judgment reversed. 


December 22, 1885. (Head-note by the court.) 


HAL.., Justice. 


[Maguire brought case against the Mayor and Alder- 
men of the city of Cartersville to recover $1,000 dam- 
ages. The body of the declaration was as follows: 


“For that, heretofore, to-wit, on the first day of January, 1875, and 
also on the first day of January, 1876, and the first day of January, 
1877, and on the first day of January, 1878, he was lawfully seized 
and possessed of the following described real property, within the 
corporate limits of said city of Cartersville, to-wit, (describing it), 
upon which your petitioner had his residence, garden, well and other 
buildings, and from that time hitherto has lived with his family, and 
also had thereon two other houses occupied by his tenants, which he 
was accustomed to rent, and which were of great use and value to him 
or rent; and the said the Mayor and Aldermen of the city of Car- 
tersville, afterwards, to-wit, en the day and year aforesaid, at, to-wit, 
in the county aforesaid, constructed, cut, kept up and maintained a 
certain ditch upon and along said Church Street and to said Tennes- 
see Street, and a certain other ditch along said Tennessee Street to 
said Church Street, and in the digging and excavation of said ditches, 
threw up and maintained and kept up embankments along the cen- 
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ter of said streets, both said Tennessee Street and the said Church 
Street, and constructed, kept up and maintained upon and over said 
ditches and upon said streets and adjzcent to and adjoining said lands 
of your petitioner, several culverts, underdrains, bridges and em- 
bankmenrts, and built and constructed and kept up and maintained 
divers other works, by reason whereof, the waters falling upon your 
petitioner’s said lot, were prevented from flowing off your petition- 
er’s said land, as they were wont by nature to flow, and the waters 
falling upon the neighborhood and. adjacent lands, were fl»wn back 
and upon your petitioner’s land, and dammed up and kept your peti- 
tioner’s land overflowed, and injured, polluted and made unwhole- 
some your petitioner’s well and prevented your petitioner from cul- 
tivating his said garden and lands and using the water of said well 
and renting out his houses aforesaid, and-made your petitioner and 
his family sick, whereby he was forced to lay out and expend divers 
large sums of money, and other wrongs and injuries then and there 
did, to the damage of your petitioner one thousand dollars aforesaid.’’ 

The defendants demurred to the declaration on the fol- 
lowing grounds: 

(1.) For want’ of proper service, thé only evidence of 
service being the following entry on the declaration: 

‘Served John Anderson, mayor of the city of Cartersville, with a 
copy of the within in person, this the 7th June, 1881.’’ (Signed by 
the deputy sheriff.) 

(2.) Because any damages more than four years before 
the filing of the declaration were barred by the statute of 
limitations. 

(3.) Because there is no such corporation as the Mayor 
and Aldermen of the city of Cartersville, against whom 
said suit was brought. 

(4.) Because, under the allegations of the declaration, 
the plaintiff sets forth no legal cause of action under the 
constitution of 1868 and the laws in pursuance thereof, 
the said cause of damages being alleged to have been done 
by defendants prior to the adoption of the constitution of 
1877, and therefore “damnum absque injuria.” 

The demurrer was sustained and the declaration dis- 
missed, and the plaintiff excepted. 

For the charter of the city of Cartersville, see Acts 1872, 
p- 179, et seq.] 
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SHannon & Company vs. FECHHEIMER, GOODKIND & Com- 
PANY. 


1. When a bill for injunction and receiver is not sufficiently verified 
by the affidavit thereto, it is right in the chancellor to allow it to 
be further verified. This may be done by the counsel, or by the 
creditors, each verifying his own claims on the debtor, demands 
for payment, etc. Ina word, any person who knows may verify 
the facts of the bill. 

. Whilst in a creditor’s bill under the act of 1881 (Code, §2159 (a) 
et seq.), the mere demand and refusal tu pay alone do not suffi- 
ciently show insolvency, as ruled in 68 Ga., 530, especially when 
it appears that the debtor has unincumbered property above com- 
plaining creditors’ debts, yet in the case at bar the allegation is 
sufficient to show that insolvency. The allegation is that they 
‘* are insolvent, and that they owe divers other large sums to divers 
other persons and creditors, aggregating eighteen thousand dollars 
or other large sum; that they own no real estate; that a large 
amount of their indebtedness, in the shape of notes and drafts, has 
gone to protest, and that all of said indebtedness is long past due 
and unpaid.”’ 

(a.) The defendants being insolvent merchants and traders within 
the meaning of the act of 1881, and refusing to pay their debts on 
demand, the fact that they owe some creditors on claims not due 
does not defeat the bill brought by the creditors generally. Want 
of equity in the bill is not made apparent, and nothing wrong is 
specified in the filing, service, etc. 

Judgment affirmed. 


December 15, 1885, (Head-notes by the court. 


Jackson. Chief Justice. 


[ Fechheimer, Goodkind & Company and Guggenheimer 
& Steinhardt filed their bill, on behalf of themselves and 
other creditors, against E. G. Shannon & Company, and 
alleged, in brief, as follows: They are creditors of KE. G. 
Shannon & Company, holding notes given by the defend- 
ants in settlement of accounts for merchandise amounting 
to $2,792.32, principal. The goods were purchased by the 
defendants while engaged in mercantile business at Rome, 
Georgia, “ buying and selling goods, and in which said 
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business said defendant has continued since the debts were 
contracted.” They are informed that E. G. Shannon is 
the sole partner, and does business under the firm name of 
E. G. Shannon & Company, and in that name he contracted 
the debts to the complainants. He “is a trader, and doing 
business as a merchant, and engaged in buying and selling 
goods in Rome, in said county and state, using in said busi- 
ness the firm name,” etc. The notes are past due. Pay- 
ment has been repeatedly demanded after maturity and 
refused. It is alleged that E. G. Shannon and E. G. 
Shannon & Company “are insolvent, and that they owe 
divers other large sums to divers other persons and cred- 
itors, aggregating eighteen thousand dollars or other 
large sum; that they own no real estate; that a large 
amount of their indebtedness, in the shape of notes and 
drafts, has gone to protest, and that all of said indebt- 
edness has long been due and unpaid.” The prayers were 
for injunction against disposing of the goods, for receiver, 
for subpeena and for general relief. 

This bill was sworn to by R. A. Denny, Esq., one of the 
attorneys for the complainants, to the best of his knowl- 
edge, information and belief, on October 25, 1884. On 
the same day, the chancellor ordered the bill to be filed, 
granted a restraining order, except as to sales in the ordi- 
nary course of trade, required service to be made five days 
before the hearing, and set the hearing of the application 
for injunction at 9 a. M. of the succeeding Friday. The 
clerk’s entry of filing, the subpoena and the sheriff’s entry 
of service on E. G. Shannon all bear date October 25, 
1884. 

On October 27,an amendment was made, making other 
creditors parties, and Guggenheimer & Steinhardt alleged 
that the defendants would be due them, on November 4, 
$1,057.62 on a note, in addition to the amount set out in 
the original bill. It was prayed that a receiver be imme- 
diately appointed, and that he convert the assets into 
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money. This amendment also was sworn to by R. A. 
Denny, Esq., to the best of his knowledge, information 
and belief. On October 27, a temporary receiver was ap- 
pointed. Various other creditors were made parties, in- 
cluding a firm holding a mortgage. The claim of the 
mortgage creditor was contested by the original complain- 
ants. It was alleged in the amendment made by them 
that the stock of goods had been placed by the court in 
the hands of a receiver, who had sold them for $2,978.14, 
which was not enough to pay the mortgage, and an order 
appointing a temporary receiver, dated October 27, and 
granted upon the making of an amendment to the bill, 
appears in the record, as also does the report of the receiver 
showing the sale of the goods. 

On November 14, J. H. Reece, Esq., of counsel for the 
complainants, made an affidavit that E.G. Shannon was, 
and had been for two or three year’s a trader, buying and 
selling clothing and other merchandise in Rome, Georgia, 
and that he was insolvent. On February 21, 1885, Sheflin, 
Baldwin, Tweedy & Oompany were made parties by 
amendment, and it was alleged that they were. mortgage 
creditors; that the goods had been sold by the receiver; 
that the proceeds were not sufficient to pay their claim; 
and that they were entitled thereto. This claim was con- 
tested by the other creditors. 

The defendants demurred to the bill on the following 
grounds: 

(1.) That said bill and all amendments thereto are 1n- 
sufficient for want of equity, under the act of 28th of Sep- 
tember, 1881, because said act defines who and what class 
of persons shall be considered traders thereunder, and 
nowhere considers merchants engaged in the business that 
defendant is as subject to the provisions of said act, nor 
does said act define a merchant engaged in the business 
that defendant is as a trader. 

(2.) Because there is no equity in said bill, as amended, 
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to entitle the complainants to the relief sought under the 
act of September 28, 1881, and the said bill is wholly 
without equity. 

(3.) Because the complainants have an adequate and 
complete remedy at law. 

(4.) Because said bill, as amended, is not verified and 
sworn to as required by law. 

(5.) Because the complainants, by their bill, as amended, 
do not show such circumstances and facts as to entitle them 
to the relief prayed for therein, under said act of 1881. 

(5a.) Because some of the claims or notes set forth in 
said bill were not due and owing when said bill was sued 
out. 

(6.) Because the complainants do not show by the 
charges in their bill, as amended, any fraud or imminent 
danger to creditors of defendant. 

(7.) Because said bill was not filed and served as re- 
quired by law. 

On the hearing of the demurrer, the court held that the 
verification of the bill was insufficient, and that it must 
be dismissed ; but upon his suggestion that the verification 
could be amended, R. A. Denny, Esq., made affidavit 

‘‘ That the facts, as stated in the foregoing bill and amended bill, 
are true, and the notes therein set forth and described are past due, 
and payment of said notes has been properly and repeatedly de- 
manded by your orators, by their attorneys, and by this deponent, of 
said E. G. Shannon and E. G. Shannon & Company after the ma- 


turity of said notes and payment thereof has been refused by said E. 
G. Shannon & Company.”’ 


[The court certified that such an affidavit as this was 
made at the original hearing of the case at chambers, but 
appeared to have been lost.] This was sworn to April 16, 
1885 The court also allowed the biil to be amended by 
attaching thereto all the affidavits which had been filed, 
proving the several accounts, notes and claims of the 
complainants. The defendants excepted to this ruling, on 
the ground that the bill being filed under the act of 1881, 
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and an injunction having issued, and the property having 
been seized and placed in the hands of the receiver and 
sold, such amendments could not be made on the hearing 
of the demurrer. 

The court overruled the demurrcr, and the defendants 
excepted. | 


Capers vs. THE AuGcusta, GIBSON AND SANDERSVILLE Rai: 
ROAD. 





The abandonment of an intention by a lease-holder to stop a railroad 
company by injunction from appropriating to its use the premises 
leased, even though the company was in possession, with the con- 
sen of the owner of the fee, and was proceeding to have the same 

) condemned, under the provisions of its charter, to its use, the 

lease-holder being no party to such proceedings, and he, at the 

| time of notifying the attorney of the company of his purpose not 

to institute a bill on the equity side of the court to obtain an in- 
junction, also informing him that he would resort to an action of 
law to recover damages for the unwarrantable appropriation of the 
land, did not, in law and in fact, amount to a consent that the 
company might enter before ascertaining the value of his property 
thus appropriated and paying for the use of the same, and did not 
defeat the lease-holder’s action to recover in that suit damages 
for the trespass. 

(a.) There was manifest error in awarding a non-gsuit in this case. 
Judgment reversed. 


January 12, 1885. (Head-notes by the court.) 


Hatt, Justice 





[ W. B. Capers brought an action of trespass against the 
Augusta, Gibson and Sandersville Railroad, alleging that’ 
the plaintiff held under lease a certain place in Richmond 
county, known as the Turpin place; that the defendant, 
without the consent of the plaintiff, had invaded his premi- 
ses and taken possession of them for the purpose of con- 
structing a road-bed, without tendering any sum as dam- 
ages therefor, and refusing to enter into any agreement 
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recognizing the plaintiff's right thereto. The damage to 
the plaintiff was alleged to be three hundred dollars. 

The possession in the plaintiff was admitted, as well as 
the fact that the defendant had entered, for the purpose 
alleged, upon the premises. 

F. W. Capeis, Jr. (plaintiff's attorney) was sworn, and 
testified that a difference had arisen between the counsel 
for the defendant and himself as to the time when the 
defendant entered upon the premises of the plaintiff, and 
whether or not they had entered with his consent; that 
he had understood always the position of Major Gary 
(defendant’s attorney) to have been that the defendant 
did not need his consent, that he had entered by the con- 
sent of the owners of the property, and that the plaintiff 
had no interest that he was called upon to consider. 

‘“‘ The facts were so distinctly remembered by him that he 
was willing to swear positively that the defendant had 
entered and was at work upon the road at the time that 
Major Gary and himself first discussed the matter. 

He first thought of suing out an injunction, and for that 
purpose prepared a bill, a rough draft of which he had in 
his hand, in which were recited the same facts set out in 
the present complaint. He had carried the bill to Major 
Gary to show him what he proposed to do, but found the 
major absent, in attendance on Edgefield court, and left 
the paper with his nephew, Mr. Evans, with the request 
that he would call it to the attention of the major on his 
return. The major did not return for some days, and then 
came to his office, and they had together discussed the 
matter in a pleasant way. The major said I had no inter- 
est, he thought, that the road was called upon to condemn; 
said it was a young road, and I ought not to enjoin them; 
that he would suggest that, if I had any rights, I ought to 
assert them under the condemnation proceedings that he 
was about to institute to condemn the right-of-way, so far 
as the interests of the owners were concerned; and that then 
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and there was the time for me to assert any rights I might 
have. I told the major I would not enjoin the road. but 
would bring a separate action. , 

The plaintiff then proved his damages and rested the 
case. 

The defendant moved a non-suit. The court sustained 
the motion, on the ground “that while the defendant had 
failed to comply with the law, the plaintiff, by stating 
(through F. W. Capers) that he would not enjoin them, 
had consented to the entry, and could not recover.” To 
this judgment the plaintiff excepted. ] 


JACKSON vs. LEwrs. 






















By the constitution of 1877 and the acts passed in pursuance thereof, 
there may be an appeal from the decision of a justice in a justice’s 
court to a jury therein in all cases within the jurisdiction of that 
court, to-wit, one hundred dollars, Code, §§5153, 415%, (a) (b); 
acts 1882-3, p. 95; 69 Ga., 843; 70 Id., 528, 726. 

(a.) Semble, that, under the constitution of 1877, the appeal lay as 
well on the law as on the facts; but it is unnecessary to decide 
that point in this case, there being issues of fact on this appeal, 
to-wit, the plea of the general issue, as well as the plea in abate- 
ment, involving, on the former especially, facts as well as law. 
Judgment reversed. 


January 12, 1886. 





(Head-note by the court.) 


Jackson, Chief Justice. 





[Lewis sued Jackson in a justice’s court on an open ac- 
count for $35.51. The defendant pleaded the general issue, 
res adjudicata, and the pendency of another suit involving 
the same subject-matter. On the trial, the defendant in- 
troduced evidence in support of his pleas in abatement, 
but the justice held that the pleas were not sustained and 
dismissed them. The defendant announced that he in- 
tended tocarry the case to the superior court by certiorari, 
and refused to proceed further in the investigation. The 
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justice rendered judgment for the plaintiff. The defendant 
appealed to a jury in the justice’s court, On the trial, 
the justice held that certiorari, not appeal, was his remedy, 
and dismissed the appeal and confirmed his original judg- 
ment. The defendant carried the case to the superior court 
by certiorari. The presiding judge affirmed the judgment 
of the justice, and the defendant excepted. | 


Tue Crry Bank or Macon vs. Toe Mayor, etc., or Macon. 


1. Where several pleas were filed to an action, and a verdict was 
found for the defendant ‘‘on all the pleas,’’ this was sufficient 
without finding as to each separately; and if there be sufficient 
evidence to sustain the finding as to one of the pleas, the verdict 
will not be set aside. 

While the evidence was conflicting, yet there was enough to war- 
rant a verdict finding that the first note, in.place of which that in 
suit was given, and on which the maker of the second note was 
endorser, had been settled, and therefore that there was no con- 
sideration to support the second note. 

December 15, 1885. 


Jackson, Chief Justice. 


[The City Bank of Macon brought assumpsit against the 
Mayor and Council of Macon on the following promissory 
note: 


‘* Macon, Ga., December 15th, 1873. 
Three months after date, I promise to pay to the order of the City 
Bank of Macon, Ga., twenty-three hundred and three dollars, value 
received, payable at their office in Macon. 


$2,303.00. 

By amendment was added a count for money had and 
received. The plaintiff also alleged, in brief, as follows: 
The Macon and Augusta Railroad bought from the city 
certain real estate and gave notes for it, among others be- 
ing a note for the principal sum of $2,000.00, dated De- 
cember 16,1871. This was endorsed, “W. A. Huff, mayor,” 
and was discounted by the bank. It was past due, and in- 


W. A. Hurr, Mayor.’’ 
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given by the mayor, etc., in its place and in renewal of it. 

The defendant pleaded the general issue, non est factum, 
ultra vires, in that the mayor had no authority to give the 
note sued on; also that the original note had been paid off 
and discharged, and that there was, therefore, no consider- 
ation for the note sued on, the statute of limitations, and 
usury. 

It is unnecessary to set out the evidence in detail. It 
was conflicting, especially as to the payment of the orig- 
inal note endorsed by the mayor Goodall, the cashier of 
the bank, denied that the note was ever paid off. He 
stated that it was long past due; that he urged that some- 
thing be done, and after frequent promises to attend to it, 
the note in suit was given in renewal, and that the city 
received the benefit of the discounted notes. There was 
also evidence tending to show the making and payment of 
other similar notes and discounts by the mayor and his 
agency for the city in connection with the sale to the rail- 
road. 

The president of the bank, J. J. Gresham, testified that 
after the note sued on was due, Huff pleaded want of funds 
on the part of the city, but promised payment soon, and 
made no claim of payment. Huff, who was mayor at the 
time the note was given, gave, in brief, the following ac- 
count of the transaction: The notes given to the city by 
the railroad were all discounted at the bank, and were all 
paid, except the last for $2,000, which fell due in Decem- 
ber, 1872. The city had no other funds than city and 
Macon and Brunswick Railroad bills. It was suggested 
that if the mayor would make a deed to the property sold 
to the railroad and attach a sight draft, it would bring the 
money. He did so, but the payment came in city and 
Macon and Brunswick Railroad bills, which were not ac- 
ceptable to the bank. At first Goodall refused it, but 
finally consented that it might remain there, on the under- 
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standing that Huff would help him to work it off. During 
two or three weeks, Huff did work off $1,300.00, leaving 
a balance of $700.00, which he supposed one Adams, the 
treasurer of the Macon and Augusta Railroad, had settled. 
Some months later, Goodall presented the $2,000 note. 
Huff recited what had occurred, and Goodall put it back 
in the drawer and, said he would look into it. Sometime 
afterwards, the matter was again under discussion. Good- 
all told Huff that it would put him in an awkward posi- 
tion if the old paper were presented to the directors, and 
Huff, after some parleyings gave him the new paper, with 
the understanding that Goodall was to hold the new note 
and Huff the old, while the matter was being investigated. 
Goodall informed him that it was necessary for his (Good- 
all’s) protection to present a new paper to the directors, 
not a past dueone. Gresham did not ask him to pay thte 
note, and he did not state that it was paid. There was a 
ji. fa. against the bank for taxes, which Goodall wanted 
to pay off with this note. Gresham was in a bad humor, 
and Huff told him the city would do exactly what was 
right about the paper. He had no authority from the city 
when he gave the renewal. The city got none of the funds 
received from the railroad. They were delivered to the 
cashier of the bank. 

There was much other evidence of a conflicting charac- 
ter, which is not necessary to an understanding of the 
points decided. 

The jury found “for the defendant on all the pleas.” 
The plaintiff moved for a new trial, on numerous grounds, 
among which were the following: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the verdict was illegal in finding for the 
defendant on all of the pleas together, instead of on each 
separately, as the law requires. 

The motion was overruled, and the plaintiff excepted. ] 
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Mayer & GLAUBER vs. TUFTS. 


Although the weight of the evidence may appear to have been against 
the plaintiff on the subject of notice, and although the value 
placed on the property in controversy by some of the plaintiff’s 
witnesses may have been too high, yet, there being some evidence 
to support the verdict, and the presiding judge having required a 
portion of the verdict to be written off, and refused a new trial, 
this court will not interfere with his discretion in so doing. 
Judgment affirmed. 


October 27, 1885. 


Hatz, Justice. 


[Tufts brought trover against Mayer & Glauber to re- 
cover a fount and apparatus for making soda-water. It 
appeared that Tufts had sold the property to W. H. Mor- 
gan & Co., taking a note therefor, by which title was re- 
served until payment was made. The defendants held by 
purchase from Morgan & Co. The notes of Tufts were not 
recorded, and the evidence was conflicting as to whether 
the defendants had notice of the claim when they bought 
or not. There were various estimates on the value of the 
property, one being as high as $408. The jury found for 
the plaintiff $340. The defendant moved for a new trial, 
which the judge refused, on condition that the plaintiff 
would write off $112 from the verdict, which was done. 
The defendants excepted. ] 


STEVENS vs. Toe STATE OF GEORGIA. 


[Jackson C. J., not presiding on account of indisposition. ] 


1. Where an indictment was headed “‘ Georgia Liberty county,’’ this 
was sufficient to show for what county the grand jurors were 
drawn and served, and of what county they were. 

2. On the trial of the defendant for whipping his wife, she is a com- 


petent witness against him. Code, §§3854, sub-sec. 4, 4578. 
Judgment affirmed. 


January 26, 1886, 
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BLANDFORD, Justice. 





[Sam. Stevens was indicted for assault and battery com- 
mitted on his wife, Nellie Stevens. The indictment was. 
headed, ‘‘ Georgia, Liberty county,” and proceeded, “The 
grand jurors, selected, chosen and sworn for the county of 

., to-wit: *’ (naming them, and proceeding as usual.) 

Counsel for the defendant demurred to the indictment 
ore tenus, on the ground that it did not show for what 
county the grand jurors were chosen, selected and sworn. 
This demurrer was overruled. 

The prosecutrix, Nellie Stevens, was permitted to testify 
as to the assault and battery commitied on her by the de- 
fendant, who was her husband, over his objection thereto. 

After conviction, the defendant moved for a new trial, 
which was refused, and he excepted. ] 


STONE vs. RIcHARDSON. 






A traverse of a sheriff’s return made at the first term may be amended 
at a subsequent term by making the sheriff a party. 59 Ga., 461: 
68 Jd., 215. 

Judgment affirmed. 
December 22, 1885. 





Jackson, Chief Justice. . 


[Suit was brought to the April term, 1884, of Whitfield 
superior court. The sheriff made a return of service by 
leaving a copy at the most notorious place of abode of the 
defendant. At the appearance term, the defendant filed 
a traverse of the entry, but the sheriff was not made a 
party. At the next term, when the case was called, coun- 
sel for the plaintiff moved to strike the traverse on that 
ground. Before any decision was made, the court allowed 
the sheriff to be made a party. At the next term, the 
motion to strike was renewed and overruled, and the tra- 
verse being submitted to the judge without a jury, he sus- 


tained it, and the plaintiff excepted.] 
v 76-7 
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CuRRAN vs. FLEMING et al. 


Where money has been raised by virtue of a garnishment, and isi 
the hands of a justice of the peace, and the money is due the 
debtor for his weekly and monthly wages as a laborer, he may 
claim it by bringing a rule against the justice; and it is not error 
for the court to award the money to the debtor. The proceeding 
between the creditor and the garnishee is not res adjudicata so as 
to bind the debtor, but as to him is res inter alios acta. 71 Ga., 
748. 

(a.) While the proceedings bet ween the debtor and the justice of the 
peace may have been irregular, yet where no question as to such 
irregularity was raised in the court below by the officer ruled, the 
creditor cannot be heard to insist on it in this court. 

Judgment affirmed. 
December 15, 1885. 


BLANDFORD, Justice. 


[Curran sued Fleming in a justice’s court and garn- 
ished the East Tennessee, Virginia and Georgia Railroad. 


The garnishee answered that it was indebted to Curran 
$46 for daily wages asa brakeman. A judgment was ren- 
dered in the main case against the defendant, and on the 
garnishment a judgment was rendered in favor of the 
plaintiff against the garnishee for $35.85, which was 
the amount of principal, interest and costs in the main 
case. The money was paid to the justice, but before it 
was disposed of by him, he went out of office, and his suc- 
cessor was sworn in, leaving the fund in his hands. Flem- 
ing brought a rule against him in the superior court, 
claiming the money as his wages as a laborer. 

The respondent answered, showing substantially the 
facts stated above as to the garnishment, judgment, retir- 
ing from office, etc., and setting out that $4.20 of the 
amount of the judgment was for his costs. It was ad- 
mitted that the money was the proceeds of the daily, 
weekly or monthly wages of Fleming as a laborer. 

The presiding judge ordered that the fund be paid to 
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the movant, less the cost of the rule. Curran excepted, 
alleging error because the question was res adjudicata ; 
because no written claim was filed to the fund in the jus- 
tice’s court (but the case was heard in the superior court 
on oral motion, without objection, on the rule and answer, 
the answer of the garnishee and other evidence, it being 
conceded that the movant was a laborer, and that the 
money in dispute was his daily, weekly and monthly wages); 
because the judgment of the justice’s court standsin favor 
of the plaintiff against the garnishee; because the judg- 
ment awarding the fund was contrary to law and evidence; 
and because the defendant waived his privilege of claim- 
ing his exemption by not setting it up in the justice’s 
court. | 


ScuarFer vs. ThE East TENNESSEE, VIRGINIA AND ,GEOR- 


GIA RAILROAD. ee 


In the case of Angier et al. vs. The East Tennessee, Virginia and Geor-, , 


gia Kailroad et al., 74 Ga., 634, it was held that that road was 
a domestic corporation in this state. That ruling controls this.cagé, 
and it was error to order a removal of the case to the federal 
court, on the ground of non-residence of the defendant. 
Judgment reversed. 


December 15, 1885. 


Jackson, Chief Justice. 


_ [Schaefer brought suit against the East Tennessee, Vir- 
ginia and Georgia Railroad Company in the superior court 
of Butts county. The defendant filed an application to 
remove the case to the circuit court of the United States. 
on the ground that it was a non-resident corporation. An 
affidavit of its superintendent, that he had reason to believe, 
and did believe, that the defendant would not be able to 
obtain justice in the state court, was made. Bond also was 
tendered. The presiding judge ordered the case to be re- 
moved, and the plaintiff excepted.] 
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JAMES ws. Davis. 


The exception is to a refusal to grant a certiorari. The petition for 
the writ is not contained in the bill of exceptions; it comes up in 
the record, of which it forms no part until it is granted, and is 
without other identification than the usual certificate of the clerk. 
Under such circumstances, according to:the repeated decisions of 
the court, it cannot be heard. 67 Ga., 327. 

Writ of error dismissed. 


November 3, 1885. (Head note by the court.) 


Haz, Justice. 


LovEsoy vs. Norcross. 


Where, in an action for breach of covenant growing out of the lease 
of a storehouse, the evidence as to the damages sustained was of 
2general character, and left itin doubt as to what damages the 
plaintiff was entitled to recover, and the verdict found in his favor 
was not demanded by the evidence, there was no abuse of dis- 

“cretion in granting a new trial. 
sudgment affirmed. 


’ February 17, 1886. 


BLANDFORD, Justice. 


Hooper vs. THE STATE oF GEORGIA et al. 


Where an affidavit of illegality was filed to an execution for state and 
county taxes, and from the ruling thereon the affiant excepted, 
but did not serve the solicitor general or any other officer, either 
of the state or county, the writ of error will be dismissed, although 
the affidavit alleged that the fi. fa. was really proceeding for the 
benefit of an individual named, and although he was served, 
When a case proceeds in the name of the stateor of a county, and 
the state and county are the sole parties to the case below, they 
must be served, and they only need be. 

Writ of error dismissed. 


October 13, 188. 


Jackson, Chief Justice. 
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ByneE vs. SMITH. 


— 


. Looking at the whole charge, there was no error in it; it was a full 
and fair submission of the law covering the facts in the case, and 
the refusals to charge complained of were substantially covered by 
the charge given. 

. The evidence was conflicting, and there was no abuse of discretion 
in refusing to grant a new trial, on the ground that the verdict was 
contrary to law and evidence. 

Judgment affirmed. 
November 3, 1885. 


bo 


BLANDFORD, Justice. 


BowEN vs. GROOVER. 


Where an execution was levied and an affidavit of illegality was in- 
terposed on five grounds, and the court sustained two of them and 
overruled the other three, and thereupon dismissed the levy, this 
was a final judgment disposing of that case in favo of the defend- 
ant, and he could not except and bring the case to this court, on 
the ground that if the court had sustained the other three grounds 
of the affidavit, it;would have resulted in quashing the fi. fa., while 
the dismissal of the levy on the grounds sustained did not effect 
that result. Code, §3665. 

Writ of error dismissed. 
January 26, 1886. 


Jackson, Chief Justice. 


DOERFLINGER vs. NELSON, 


Where an affidavit of illegality was interposed to the levy of a fi. fa., 
on the ground that it had been paid, the defendant in fi. fa. was 
not a competent witness to prove that such payment was made by 
him tothe counsel for plaintiff in fi. fa., such counsel having since 
died. 72 Ga., 143; 75 Id., 502. 

(a.) An affidavit of illegality on the ground of payment being filed, 
and there being no evidence of such payment, it was properly dis- 
missed. 


Judgment affirmed. 
January 26, 1886. 


Jackson, Chief Justice. 
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WESTBROOK vs. FUDGE. 


On the call of this case, counsel for plaintiff in error moved to with- 
draw the writ of error, stating that the case had been settled be- 
tween the parties. Counsel for defendant in error objected, and 
insisted on opening the record and asking for damages. It was 
not denied that terms of settlement had been agreed on, but it was 
stated that the money had not been paid by the plaintiff in error 
according to the agreement : 

Held, that it is doubtful whether, under such circumstances, damages 
would be awarded, irrespective of the merits of the case. But 
looking into this record, it does not appear that the case was 
brought up for delay only, and damages are denied. 

Judgment affirmed. 


October 27, 1885. 


Hat, Justice. 


Cain et al. vs. Ligon, administrator. 


. The bill of exceptions was signed by the judge on February 10. 
Entered upon it is the following statement: ‘‘Served B. F. Harrell, 
attorney for T. T. Ligon, administrator (defendant in error), this 
day personally with copy of the above and foregoing bill of ex- 
ceptions,’’ dated February 20, and signed by one of the attorneys 
for the plaintiffs in error. On February 23, the same attorney in- 
dorsed upon the bill of exceptions an affidavit that he served a 
copy of the bill of exceptions on the attorney for the defendant 
in error on February 20. The bill of exceptions was filed Feb- 
ruary 24: 

Held, that this was a substantial compliance with the law, and al- 
though the affidavit was made after the expiration of ten days 
from the signing by the judge, yet, having been made before the 
filing, and showing that the service was, in fact, made within the 
time allowed by law, the writ of error will not be dismissed. 

. Exceptions to the admission of evidence which do not show that 
objection thereto was made, or do not state upon what ground it 
was made, cannot be considered. 

The verdict and decree are warranted by the evidence. 
Judgment affirmed. 


November 3, 1885. 


BLANDFvkD, Justice. 
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PRESCOTT vs. CARTER. 


Where the record of a certiorari case showed that the petition was 
sanctioned by the judge of another circuit than that in which the 
ease was pending, but did not show that the judge of the latter 
circuit was absent therefrom, but, upon a subsequent motion to 
dismiss the writ on that ground before the resident judge, he cer- 
tified that he had, infact, been absent and overruled the motion, 
such ruling was not error. 

(a.) This case differs from that in 67 Ga., 246. That was an injunc- 
tion case in which the absence of the resident judge did not ap- 
pear inany way. 

(5.) The case of a certiorari does not stand alone on the general pro- 
visions of §§247, 248 of the Code, but on §§4051, 4052, which do 
not require that the authority, when thus exercised, should show 
the grounds therefor. 

Judgment affirmed. 


October 20, 1885. 


Jackson, Chief Justice. 


SEILER vs. THE STATE oF GEORGIA. 


[Jackson, C. J., not presiding, because of indisposition.] 


Where, on the trial of a defendant charged with keeping open a tip- 
pling house on Sunday, the evidence demanded a verdict of guilty, 
and left no doubt as to the guilt of the accused, the failure of the 
court to charge on the subject of reasonable doubts will not re- 
quire a new trial, no request having been made to charge, and the 
attention of the court not having been called to that point. 

.) This case differs from that in 67 Ga., 153, where the attention of 
the court was called to the question. It differs from that in 70 Jd., 
$25, where the facts were doubtful, and the accused might have 
suffered injury from the failure of the court to charge the law as to 
reasonable doubts. In a case like the present, if the defendant 
desires a charge on that subject, he should request it. 

Judgment affirmed. 


January 26, 1886. 


BLANDFORD, Justice. 
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Crawford et al. vs. Tribble, ordinary, for use; etc. 


CRAWFORD e¢ al. vs. TRIBBLE, ordinary, for use. 


An action on an administrator’s bond was referred to an auditor, and 
to his report exceptions were filed. By agreement, an order was 
taken, and the whole matter was referred to a judge pro hac vice, 
with power in him to make and file a decree within thirty days, 
“‘and said parties shall have thirty days after the decree to except 
to the same.’’ The decree was filed April 1, 1885. A bill of ex- 
ceptions was tendered, which recited that it was within sixty days 
after the filing of the decree, and the judge’s certificate thereto 
was dated May 20, 1885. It appeared from the certificate of the 
clerk that the March term of court adjourned on March 13, to 
meet on the first Monday in May; that it then met, and finally ad- 
journed on May 6: 

Held, that the consent order, limiting the time for exception to thirty 
days from the judgment, became the law of the case, and the bill 
of exceptions not having been tendered within that time, the writ 
of error must be dismissed. 

Writ of error dismissed. 


October 8, 1885. 


Woop vs. THE Wiison Sewrna Macuine Company. 


This case has twice been before this court, and on both occasions it 
was held that the earnings of a married woman, prior to 1865, who 
was not a free trader, and not living separately from her husband, 
did not constitute her independent personal estate, but belonged 
to her husband, whether such earnings were derived from keeping 
a boarding-house, or from other labor performed by her; and if 
her husband took such funds and invested them in land, and took 
a bond for titles thereto in his own name, his marital rights at- 
tached to the property, and no trust could be implied in her favor 
against a creditor of the husband, who became such while the hus- 
band owned the property, and who had no notice of the alleged 
trust prior to extending the credit; and although the husband 
subsequently caused a deed to be made to the wife, this did not 
interfere with the creditor’s rights. These rulings control the 
case. 68 Ga., 524; 73 Id., 370. 

Judgment affirmed. 


December 15, 1885. 


Hatt, Justice. 
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PIoNEER MANUFACTURING CoMPANY vs. CALLAWAY & Com- 
PANY. 


Where a motion ior a new trial was made, on the ground that the case 
was tried and judgment rendered against the defendant when he 
was absent from court by leave of the presiding judge and had 
a good defence, and where the judge denied that he was under 
leave of absence, but inasmuch as something had passed between 
the defendant and the judge as to leave of absence, ani the latter 
thonght that the former might have misunderstood him and have 
believed that he had leave of absence, and that thereby injustice 
might have been done him by trying the case and rendering judg- 
ment while he was absent, there was no abuse of discretion in 
granting a new trial. Code, §3718. 

Judgment affirmed. 
November 3, 1885. 


BLANDFORD, Justice. 


TOWNSEND vs. THE STATE OF GEORGIA. 


Where, after a jury had been stricken by the defendant, the presid- 
ing judge stated to another defendant, who had just been tried 
and acquitted, that he was lucky to escape, and that he had the 
jury to thank for it, as the evidence showed he was clearly guilty, 
and that he (the judge) did not see how the jury could find such 
a verdict, this furnished no ground of exception on behalf of the 
defendant then on trial, the remark not being made to him or in 
his case. 73 Gua., 76; 59 Id., 189. 

Judgment affirmed. 
October 13, 1885. 


BLANpDForD, Justice. 


SuLTER vs. THE STATE OF GEORGIA. 
|Jackson, C. J., not presiding, on account of indisposition.] 


This case is controlled by the case of Seiler vs. State, decided to-day. 
Judgment affirmed. 


January 2, 1886. 


BLANDFORD, Justice. 
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ee 


HARp#R e¢ al. vs. WILKES e¢ al. 


In an ejectment suit, demises were laid in the name of the grantee 
from the state and in the name of another. On the trial, counsel 
for the plaintiffs was introduced as a witness by defendants, and 
testified that he knew nothing of the original grantee, and was 
not employed by him, but that he was employed by one Parker, 
who claimed under such grantee. A verdict was rendered for de- 
fendant, and a new trial granted : 

Heid, that there was no abuse of discretion in granting a new trial, 
and allowing a fuller hearing of the question of the connection of 
the grantee with the real plaintiff. If it appears that the latter 
cannot show that his title or claim is connected with the grantee, 
or that the grantee authorized the use of his name, perhaps no 
recovery for the plaintiff can stand on that demise; but if either 
is shown, then such a recovery may stand. 17 Ga., 489, 540; 29 
Id., 571; 82 Id., 445. 

Judgment affirmed. 


October 27, 1885. 


Jackson, Chief Justice. 


Baker & BrotTHER vs. BURBAGE. 


A bill was filed to enjoin atrespass on land. Both parties had boxed 
trees on the land for the purpose of manufacturing turpentine. 
The complainant’s title rested on testimony of possession for many 
years and title from one Fort down to complainant, and some evi- 
dence of prior possession of late years, but no title was shown in 
Fort. The title of defendants was broken by a deed, which ap- 
pears to have been successfully attacked for fraud. The evidence 
was conflicting, some of it going to show insolvency on the part of 
the defendants. Thechancellor enjoined the defendants until the 
trial, and required complainant to give a bond to indemnify them 
for eventual condemnation money. He is solvent: 

Held, that this was a proper exercise of discretion. 

(a.) If the pleadings are not sufficient for the determination of all 
the questions in the case, including the question of damages, if any, 
to defendants, they may be amended. 

Judgment affirmed. 
January 26, 1886. 


Jackson, Chief Justice. 
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WooLBRIGHT vs. CURETON. 


To acquire the right to a private way over the lands of another by 
prescription, it is necessary to show that the party claiming it has 
been in the uninterrupted use and enjoyment of such private way, 
not exceeding fifteen feet in width, and kept in good repair, for as 
much as seven years, of which the owners have had six months’ 
knowledge. Where there was no evidence to show that the way 
was not over fifteen feet in width, and that it had been kept open 
and in repair for seven years, the judgment of the ordinary, order- 
ing the removal of obstructions therefrom, was properly reversed 
on certiorari, and a new trial granted. Nor did it matter that the 
judgment of the ordinary had been reversed once before, if the 
evidence was not sufficient to support it. Code, §§731, 737, 738, 
721; 61 Ga., 29, 30. 

Judgment affirmed. 


December 22, 1885. 


Jackson, Chief Justice, 


STEGALL vs. BAKER. 


Where the issues of fact are contested, and the evidence upon them 
is conflicting, this court wil. not interfere with the discretion of 
the court below in granting a first new trial. 

Judgment affirmed. 


December 22, 1885. 


BLANDFoRD, Justice. 


Ho.uway, administrator, vs. ANGLIN. 


Two juries having found for the plaintiff in this case, there being 
enough evidence to sustain the finding, and the court below having 
refused a new trial, this court will not interfere. 60 Ga., 242. 
Judgment affirmed. 


; October 13, 1885. 


Hatt, Justice. . 














